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LOAN AGREEMENT

made and entered into by and between

THE DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED
and
UMTSHEZI LOCAL MUNICIPALITY
in respect of the funding of

CAPITAL INFRASTRUCTURE LOAN - LOAN 2
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THIS AGREEMENT is made between:

1.

2.

1.

The Development Bank of Southern Africa Limited {the “DBSA"); and

uMtshezi Local Municipality (the “Borrower”).

INTERPRETATION

1.1,

In this Agreement, unless inconsistent with or otherwise indicated by the context:

1.1.1.

‘Accounting Officer” shall have the meaning ascribed thereto in the

Municipal Finance Management Act 56 of 2003;

‘Agreement” means the agreement as set out in this document together with

the Annexures hereto;

“Authorisation” means any authorisation, consent, registration, filing,
agreement, notarisation, certificate, licence, approval, resolution, permit andfor

authority or any exemption from any of the aforesaid, by or with any Authority;

“‘Authority” means the Government of South Africa and any province or
municipality therein and any organ of state as contemplated in Section 239 of
the Constitution of the Republic of South Africa Act, 1996, including without
limitation, any ministry, department, board, agency, court, tribunal,
commission, entity or any other authority, subdivision or instrumentality of the

Government of South Africa, or of any province or municipality therein;
* Availability Period” means 6 {six) months from Signature Date;
“Borrower” means uMtshezi Local Municipality;

‘Business Day” means any day (other than a Saturday, Sunday or officially
recognised public holiday) on which day banks generally are open for
business in Johanneshurg, South Africa;

“Breakage Costs” means any direct and properly evidenced costs and losses
incurred by the DBSA pursuant to the premature termination, unwinding,

closing out or modification of:

a. any underlying funding instrument raised by the DBSA to raise any funds to

advance the Capital {or any portion thereof); and/or
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1.1.10.

1.1.11.

1.1.12.

1.1.13.
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b. the derivative transactions entered into by DBSA in order to hedge any
interest rate exposure which it may have assumed by concluding this

Agreement; and/or
¢. the amount (if any) determined by the DBSA by which:

(iy the interest, which the DBSA would have received for the period
commencing on the date of such prepaid principal amount to the next

Interest Payment Date,
exceeds;

(i) the interest which the DBSA would have obtained by placing an
amount equal to the prepaid principal received by it, on deposit with a
leading bank in the relevant Interbank Market for the period
commencing on the date of receipt of such principal amount and

ending on the next Interest Payment Date;
“Cancellation Fee” means 0,5% of the cancelled Capital;

“Capital” means an amount of R9 800 000.00 {nine million eight hundred
thousand Rand};

‘Change in Law” means any implementation, introduction, abolition,
withdrawal or variation of any applicable laws (including ordinances),
regulation, published practice concession or official directive, ruling, request,
notice, announcement (including but not limited to any budget speech),
guideline by any government entity {(whether or not having the force of law) or
any change in any interpretation, or the introduction or making of any new or
further interpretation, or any new or different competent authority or
compliance with any new or different request or direction (in either case

whether or not having the force of law) from any government entity;
“CP’s” means the conditions precedent contained in 4 below;

CP Fulfilment Date means the date on which the DBSA notiftes the Borrower
pursuant to clause 4.1 (First Disbursement) that it has received all the

documents and evidence listed therein in form and substance satisfactory to it;
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1.1.14,

1.1.15.

1.1.16.

1.1.17.

1.1.18.

1.1.19.

1.1.20.

1.1.21.

1.9.22.

1.1.23.

1.1.24.

“DBSA” means the Development Bank of Southern Africa Limited, a
development funding institution reconstituted and incorporated in terms of the
Development Bank of Southern Africa Act, No. 13 of 1997;

“Default Interest” means any interest which accrues at the Default Rate in

terms of this Agreement;
“‘Default Rate” means the Interest Rate plus 200 {two hundred) basis points;

“‘Disbursement” means any amount drawn down by the Borrower, and

disbursed by the DBSA under and in terms of a Disbursement Request;

‘Disbursement Date" means the date on which a Disbursement is stipulated

to be made or actually made by the DBSA to the Borrower;

‘Disbursement Request” means a nofice substantially in the form of

Annexure A;

“‘Economic Failure” means any adverse change, determined in the sole
discretion of the DBSA, in the South African or international capital markets or
in South African or international monetary, financial, political or economic
conditions which renders it unlawful or impossible for the DBSA to advance
any portion or the Capitat on any Disbursement Date or which adversely affect

the DBSA’s access to the relevant local or international capital markets;

"Event of Default” means any event of default as envisaged in clause 17
(Events of Defauif) below;

“Financial Year" means the financial year ¢f the Borrower ending on 30 June

of each year;

“Half-year” or "Six-monthly” means from the first day of January to the 30th
day of June and/or from the first day of July to the 31st day of December

during the next calendar year;

“Interest Determination Date” means the day 2 (two) Business Days prior to

each Interest Payment Date;
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1.1.25.

1.1.26.

1.1.27.

1.1.28.

1.1.29.

1.1.30.

1.1.31.

1.1.32.

“Interest Payment Date’ means the last Business Day of each Interest
Period;

“Interest Period” shall comprise of Six-monthly periods, save that the first
Interest Period shall commence on the date of first drawdown and end on the
immediately succeeding Interest Payment Date, and each subsequent Interest

Pericd shall commence on the expiry of the preceding Interest Period;
“Interest Rate” means 6.75%;

“Loan” means any loan made under this Agreement, or as the context may

require, the principal amount outstanding for the time being of that loan;

“Loan Discharge Date” means the date on which the Borrower has paid to
the DBSA, in full, all amounts which may become payable by the Borrower
pursuant to this Agreement, whether in respect of interest, principal or

otherwise which date shall not be later than the last day of the Loan Period;

“Loan OQOutstandings” means at any time the aggregate of all amounts of
principal, accrued and unpaid interest and all and any other amounts payable

to the DBSA in terms of this Agreement;
“Loan Period” means 20 (twenty} years from the date of first disbursement;

“Material Adverse Effect” means an event, circumstance or matter {or
combination of events, circumstances or matters) which has or is likely to have

a material adverse effect on:

1.1.32.1. the business, operations, property, condition (financial or

otherwise) or prospects of the Borrower; or

1.1.32.2. the ability of the Borrower to perform its obligations in terms

of this Agreement; or

1.1.32.3. the validity or enforceability of this Agreement or the rights or
remedies of the DBSA hereunder; or

1.1.32.4. the right or remedies of DBSA in terms of and pursuant to this

N/
A

Agreement;

DBSA

Development Bank
of Southern Alrjcs

LegalMord/KZNil.oan Agreements/KZN 103383.1/NM20.07.2010

~

B SEEE CE

R

M R A IR T 2

PO

CRYCRTW ORI RTY U YH LN VN NN Y YT N v v a v

w

B R R R O N T

NOTLN Y X W

woxoy

AT L UNTLNX YA Y n



LI

R R A e \A\*&‘-'(.\:/:.\\:\\-\\'\\ WA MR RN WU N NN AR NN NN YRR TR R ,\*~_.\\v-'tx«x RN XN NN N LW ONE ROV N AN R Y e
1

1.1.33. “Parties" means collectively the DBSA and the Borrower, and “Party” shall as

the context requires, be a reference to either one of them;

1.1.34. “Permitted Encumbrance” means an Encumbrance being any of the
following:
1.1.34.1. title retention arrangements arising in the ordinary course of

trading with suppliers of goods to the Borrower or arising
under a conditional sale or hiring arrangements in respect of

goods supplied to the Borrower in the ordinary course of

trading; and
1.1.34.2. liens arising in the ordinary course of trading by operation of
law and not by contract so long as any amount in respect of
which such liens arise is not overdue for payment.
1.1.35. “Potential Event of Default’ means any event, envisaged in clause 17 (Events

of Default) which will become an Event of Default:

1.1.35.1. after the expiry of the applicable cure period set out in respect
of such event in clause 17 {(Events of Default); or
1.1.35.2. if notice to remedy is given as envisaged in clause 17 (Events
of Defaulf) and such event is not remedied within the
applicable notice period set out in clause 17 (Events of
Defaull);
1.1.36. “Programme” means the Capital Infrastructure Loan as more fully described

in Annexure B (Programme Description} and “Projects” shall mean any

project within the Programme;

1.1.37. “Signature Date” means the date on which this Agreement is signed by the

last Party signing it;

1.1.38. “Taxes” shall mean ali taxes (including VAT), charges, imposts, levies,

deductions, withholdings or fees of any kind whatsoever, or any amount or

payment on account of or as security for any of the foregoing by whomsoever

and on whomsoever imposed, levied, collected, withheld or assessed,

Legal/Word/KZN/Loan Agreements/KZN 103383.1/NW/20.07.2010
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1.2,

1.3.

1.4.

1.5.

16.

1.7.

1.8.

1.9

1.10.

1.12.

together with any penalties, additions, fines, surcharges or interest relating

thereto, and “Tax” and "Taxation” shall be construed accordingly; and

1.1.39. “VAT" means value added tax payable in terms of the Value-Added Tax Act,

1991, as amended.
Any reference to the singular includes the plural and vice versa.
Any reference to natural persons includes legal persons and vice versa.
Any reference to gender includes the other genders.

The clause headings in this Agreement have been inserted for convenience only and shall

not be taken into account in its interpretation.

Words and expressions defined in any sub-clause shall, for the purpose of the clause of
which that sub-clause forms part, bear the meaning assigned to such words and

expressions in that sub-clause.

If any provision in a definition is a substantive provision conferring rights or imposing
obligations on any party, effect shall be given to it as if it were a substantive clause in the

body of the Agreement, notwithstanding that it is only contained in the interpretation clause.

Unless otherwise provided in this Agreement, if any period is referred to in this Agreement
by way of reference to a number of days, the days shall be reckoned exclusively of the first
and inclusively of the last day unless the last day falls on a day which is not a Business

Day, in which case the day shall be the next succeeding Business Day.

Where figures are referred to in numerals and in words, if there is any conflict between the

two, the words shall prevail.

Appendices, schedules or annexures fo this Agreement shall be deemed to be

incorporated in and form part of this Agreement.

A reference to a person includes such person's permitted successors, assignees,

fransferees or substitutes.

Any reference to a document is a reference to that document as amended, novated, ceded

%Q )|
<A PBIA

of Southern Atrica
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1.13.  Expressions defined in this Agreement shall bear the same meanings in appendices,
schedules or annexures to this Agreement which do not themselves contain their own
definitions.

1.14.  Unless stated otherwise, all fees referred to in this Agreement are exclusive of VAT.

1.15. The expiration or termination of this Agreement shall not affect such of the provisions of
this Agreement as expressly provide that they will operate after any such expiration or
termination or which of necessity must continue to have effect after such expiration or
termination, notwithstanding that the clauses themselves do not expressly provide for this.

1.16. Where the day on or by which a payment is due to be made or an obligation is to be

rs
performed is not a Business Day, such payment shall be made or that obligation done on
or by, in the case of a payment due or thing to be done, on the next succeeding Business
Day. Interest, fees and charges (if any) shall continue to accrue for the period from the due
date which is not a Business Day.

1.17.  This Agreement shall bind the Parties’ successors-in-title.

2. RECORDAL

2.1. The Borrower is undertaking the Programme and seeks funding in respect thereof.

2.2 The DBSA has, after performing the necessary appraisal of the Borrower, approved the
Borrower's application for a loan of R9 800 000.00 {nine million eight hundred thousand
Rand) subject to the terms and conditions set out in this Agreement.

23. The Parties agree as set out below.

3 THE LOAN
3.1. The Loan shall be:

LegalWord/KZN/Loan Agreements/KZN 103383.1/NM/20.07.2010

3.1.1. an amount not exceeding, in aggregate, the Capital; and

3.1.2. utilised exclusively for the Programme, but notwithstanding anything contained
herein, the DBSA shall be under no obligation to monitor or verify the

application of any amount borrowed hereunder.
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3.2, The Loan proceeds shall be disbursed by the DBSA to the Borrower in accordance with the
provisions of this Agreement.

3.3. Disbursement Procedure

3.31. The Borrower shall, subject to clause 4 (Conditions Precedent), request a
Disbursement by delivering to the DBSA the Disbursement Request at least
10 {(ten) Business Days (or such shorter time as may be acceptable to the
DBSA for the purpose of the relevant Disbursement} prior to the applicable
Disbursement Date,

332 The Disbursement Request shall be irrevocable and shall create an obligation

on the Borrower to borrow in accordance with such Disbursement Request.

3.3.3 The DBSA shall make the Disbursements to the Borrower only (and to no third
party) in Rand to the credit of Borrower's Account as specified by the Borrower
in the Disbursement Request.

4. CONDITIONS PRECEDENT
41. First Disbursement
411. The obligation of the DBSA to make the first Disbursement is subject to the

fulfillment, in a manner satisfactory to it, of the conditions specified in this
Agreement, and, in particular, the DBSA shall have received the following, all
to the satisfaction of the DBSA:

41.1.1. a certified copy of the annual budget of the Borrower reflecting
that money for the Project has been appropriated in the capital
budget of the annual budget;

41.1.2 a certified copy of the resolution of the Council of the Borrower,

approving the Project and the total cost thereof;

41.1.3. a certified copy of a resolution of the Council of the Borrower in
terms of section 46 of the Municipal Finance Management Act,

signed by the Mayor of the Borrower:

N |
W,

A T DBY
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41.1.4.

4.1.1.5.

41.1.6.

411.7.

41.1.8.

4.2, All Disbursements

10

4.1.1.3.1 approving the terms of this Agreement and resolving

that it executes this Agreement; and

4.1.1.3.2 authorising the Accounting Officer to execute this

Agreement on its behalf;

proof that the Accounting Officer has complied with the
provisions of section 46 (3) of the Municipal Finance

Management Act;

proof that the KwaZulu-Natal Provincial Government has been

advised of this Agreement;

The Borrower shatl submit to the Department of Agriculture and
Environmental Affairs (DAEA} a list of all the projects to be
funded through this loan to enable DAEA to determine any
compliance requirements. The Borrower shall provide the DBSA

with a copy of a letter from DAEA in response to the submission.

certified copies of all Authorisations which it has obtained in
respect of the Project, if any;

A copy of the identity document and all other documents
required in order to comply with the FICA requirements of the
person authorised to conclude this transaction on behalf of the
Borrower shall be provided to the DBSA;

4.21. The obligation of the DBSA to make any Disbursement shall also be subject to

the fulfilment, in form and substance satisfactory to the DBSA, of the

conditions that on the date of the Borrower's application for such

Disbursement and on the Disbursement Date:

4.21.1.

Legal/Word/KZN/Loan Agreements/KZN 103383.1/NM/20.07.2010

the DBSA shall have received all such agreements, documents,
statements and instruments as the Borrower is bound to deliver

in terms of this Agreement and/or reasonably requested by the
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421.2. the representations and warranties made or confirmed by the
Borrower, in this Agreement, shall be true on and as of such
dates with the same effect as though such representations and

warranties had been made on and as of such dates;

4.2.1.3. the Borrower shall certify that no Potential Event of Default or
Event of Default has occurred and is continuing and that the
proceeds of the Disbursement are needed by the Borrower for
the purposes of the Project;

4214, the Borrower shall certify that to the best of its knowledge (after
due enquiry) after receipt of that Disbursement, the Borrower

would not be in violation of:

4.1.1.3.3 any provisicn contained in any document to which the
Borrower is a party (including this Agreement) or by

which the Borrower is bound; or

41.1.3.4 any law, rule or regulation directly or indirectly limiting
or otherwise restricting the Borrower's borrowing

power or authority or its ability to borrow;

4.21.5. the Disbursement Request shall have been received during the
Availability Period. The DBSA may, after consideration of the
reasons far the Borrower's delay to request the first
Disbursement, determine to extend the Availability Period. The
DBSA shall only consider an extension on receipt of a written
request from the Borrower and shall notify the Borrower of its

decision in writing.

4.2.1.6. all fees, charges and expenses due and payable to the DBSA
shall have been paid in full.

5. INTEREST
5.1. From the first Disbursement Date the Loan shal! bear interest at the Interest Rate.
5.2. Interest on the Loan under this Agreement shall:

N7

"‘{&’Xé‘ @DBSA
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; 521. subject to clause 5.3, accrue from day to day;

. 52.2. be caiculated on the amount of the Loan QOutstandings from time to time on the
basis of the actual number of days elapsed and a 365 day year;

5.2.3. be calculated and payable on an Interest Payment Date;

5.2.4. be calculated on a nominal compounded Six-monthly basis;

5.2.5. accrue and be payable before any judgment is taken.

;

: 5.3. Default Interest:

‘- 5.3.1. If the Borrower fails to pay an amount payable by it in terms of this Agreement
;‘ on an Interest Payment Date (any such amount being an Overdue Amount),
E interest shall accrue on the Overdue Amount from the due date up to the date
E of actual payment of such Overdue Amount (both before and after judgment (if
E any)} at the Default Rate.

; 5.3.2. Default Interest due in a particular Interest Period shall be calculated in
; accordance with the following formula:

: D1 = OMxDRxd

; 365

; Where:

: D1 = the Default Interest amount;

‘ oM = the Overdue Amount;

t

: DR = the Default Rate;

’ d = the number of days from the due date of an Overdue
Amount to the date of actual payment of such
. Overdue Amount.

" 5.3.3. Default Interest shall be payable on demand, or if not demanded, on the first
, Interest Payment Date, after such failure to pay.

{ 3
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53.4. The provisions of this clause 5.3 are without prejudice to any other rights

b ex s

which the DBSA may have as a result of the failure by the Borrower to pay
amounts whether of stated maturity or upon pre-maturity by acceleration or

otherwise and if not so specified, as notified by the DBSA to the Borrower.
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6. COMMITMENT FEES

The Borrower shall submit a disbursement schedule which it shall adhere to. If the Borrower deviates
from this schedule, a commitment fee at the rate of 0.5% (percent) per annum on the Capital which
from time to time has not been disbursed nor cancelled shall be charged. The commitment fee shall

commence to accrue from each scheduled disbursement date,
7. REPAYMENT

7.1. The Borrower shall, subject to clause 8 (Early Payment), repay the Loan in 38 (thirty eight)
Six-monthly instalments, commencing on the last day of the 3™ (third) Interest Period from
the date of the first drawdown.

7.2. The Loan Outstandings shall be repaid in full by no later than the last day of the Loan
Period.

8. EARLY PAYMENT

8.1. At any time the Borrower may, by giving DBSA not less than 30 (thirty) days prior written
notice to that effect, prepay the whole or any part of the Loan Outstandings on any Interest
Payment Date and no other.

".\“: RN YRR LSV W0N LR W NS R R W R R \'..\‘\\‘"_-\Y, FoLWOR N XK/ KDY M LN NN LT RNE NN

8.2. Any notice of prepayment pursuant to clause 8.1 shall:
; 8.21. be irrevocable;
5 8.2.2. specify a date (the "Prepayment Date”) upon which prepayment is to be
’ made;
: 8.2.3. specify the amount of the Loan Outstandings to be prepaid;
J 824. oblige the Borrower to make such prepayment on the Prepayment Date.
8.3. The Borrower shall not be entitled to make more than 1 (one) prepayment in any calendar
month.

N7 |
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84. The Borrower shall not be entitled to reborrow any of the Loan Qutstandings prepaid.

8.5. Any prepayment shall be:

8.5.1. applied to the Loans being prepaid in inverse order of maturity;

852 made together with accrued interest on the amount prepaid (together with
other amounts than due to DBSA); and

8.5.3. subject to Breakage Costs.

8.6. The Borrower shall not prepay all or any of the Loan Qutstandings except at the times and
in the manner expressly provided in this Agreement.

8.7. If any prepayment of all or any part of the Loan Qutstandings is made otherwise than on an
Interest Payment Date, then the Borrower shall pay DBSA within 3 (three) Business Days
of demand by DBSA a sum equal to the Breakage Costs applicable thereto.

PAYMENT COVENANTS

9.1. All payments to be made by the Borrower in terms of this Agreement shall be made in
Rand, in same day funds, without deduction or set-off into such bank account as the DBSA
may from time to time direct in writing.

9.2 The Berrower shall not be entitled to:

9.21. defer, withhold or adjust any payment due to the DBSA arising out of this
Agreement;

922 obtain deferment or any judgment for or any such payment or part thereof;

9.2.3. obtain deferment of any execution of any judgment, by reason of any set-off or
counterclaim of any nature whatsoever and howsoever arising.

9.3. All payments made in terms of this Agreement shall be made free and clear of any Taxes

and, to the extent that Taxes are payable, the amount to be paid will be increased to the

extent necessary such that, after deduction or withholding of Taxes, the DBSA receives the

QQWﬁf

<A WDB%

amount that it would have received, but for the Taxes.
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If the DBSA at any time receives less than the full amount then due and payable to it under

this Agreement, the DBSA may allocate and apply such payment as follows

notwithstanding any instruction from the Borrower:

94.1.

94.2.

9.4.3.

firstly, in or towards payment or satisfaction of all costs, charges, expenses
and liabilities, incurred and payments made by the DBSA, under or pursuant to
this Agreement including without limitation, legal expenses on an attorney and

own client scale, reinstatement costs and any costs incurred.

secondly, in or towards payment of any accumulated and accrued interest in

respect of the Loan; and

thirdly, in or towards repayment of the Loan.

The DBSA may set off any obligation due under this Agreement from the Borrower against

any obligation owed by DBSA to the Borrower.

The Borrower shall not set off any obligation due under this Agreement from the DBSA

against any obligation owed by the Borrower to DBSA.

10. SUSPENSION/CANCELLATION OF DISBURSEMENTS

By the DBSA

10.1.1.

10.1.2.

10.1.3.

10.1.4.

The DBSA may, by notice to the Borrower at any time after the receipt of a
Disbursement Request but prior to the Disbursement Date, in whole or in part

suspend the making of the Disbursement if an Economic Failure has occurred.

Such suspension shall continue until the DBSA notifies the Borrower that it

may again submit a Disbursement Request.

The DBSA may suspend or cancel the right of the Borrower to Disbursements
if an Event of Default or Potential Event of Default has occurred or is

continuing.

Upon the happening of an Event of Default or Potential Event of Default the
right of the Borrower to any further Disbursement shall be suspended or
cancelled, as the case may be. The exercise by the DBSA of its right of

suspension shall not preclude the DBSA from exercising its right of

&Q 5
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cancellation, as provided for in this clause 10 (Suspension /Cancellation of
Disbursements), either for the same or any other reason, and shall not limit

any other rights of the DBSA under this Agreement or in law.

Any amount of Capital undrawn at the end of the Availability Period shall be

automatically cancelled.

10.2.  Cancellation by the Borrower

10.2.1.

10.2.2.

10.2.3.

f

The Borrower may at any time upon 30 (thirty) days’ written notice to the
DBSA, request the DBSA to cancel all or a portion of the undisbursed portion

of the Capital on the date specified in such request.

If, after having received a notice in accordance with clause 10.2.1 above, the
DBSA is satisfied that the Borrower has sufficient funding available on terms
satisfactory to the DBSA, to complete the Project (whilst complying with the
provisions of this Agreement), then the DBSA shall, by notice to the Borrower,
cancel the requested amount of the undisbursed portion of the Capital

effective as of such specified date.

Should the Borrower cancel the Capital or any portion of the Capital or should
any portion of the Capital remain undrawn at the expiry of the Availability
Period, a Cancellation Fee shall be payable by the Borrower to the DBSA
within 30 (thirty} days from the earlier of the date of written notice of

cancellation of the Capital by the Borrower or expiry of the Availability Period.

10.3. Reinstatement

Unless otherwise provided in this Agreement, no amount of the Capital cancelled under this

Agreement may be reinstated.

10.4. Other requirements

10.4.1.

Untess otherwise agreed by the DBSA, the Borrower may not repay or prepay
all or any part of the Loan Outstandings or cancel alt or any part of the Capital,
except at the times and in the manner expressly provided for in this

Agreement.

Qb
VN
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A notice of prepayment andfor cancellation under this Agreement is
irrevocable and must specify the relevant date or dates on which the proposed
cancellation or prepayment is to be made, and the amount of the proposed

cancellation or prepayment.

The DBSA may agree a shorter notice period for a voluntary prepayment or a

voluntary cancellation.

A prepayment by the Borrower of the Loan Outstandings in full under this
Agreement must be made with accrued (but unpaid) interest on the amount
prepaid. No premium or penalty is payable in respect of any prepayment,

except for Breakage Costs (if applicable).

11.1. Tax gross-up

The Borrower must make all payments to be made by it under this Agreement

without any Tax Deduction, unless a Tax Deduction is required by law.

If the Borrower is aware that it must make a Tax Deduction (or that there is a
change in the rate or the basis of a Tax Deduction), it must promptly notify the
DBSA.

if the Borrower is required by law to make a Tax Deduction, the amount of the
payment due from the Borrower will be increased to an amount which (after
making the Tax Deduction) leaves an amount equal to the payment which
would have been due if no Tax Deduction had been required.

If the Borrower is required to make a Tax Deduction, it must make the
minimum Tax Deduction allowed by law and must make any payment required

in connection with that Tax Deduction within the time allowed by law.

Within 30 (thirty) days of making either a Tax Deduction or a payment reguired
in connection with a Tax Deduction, the Borrower must deliver to the DBSA
documentary proof satisfactory to the DBSA (acting reasonably) that the Tax
Deduction has been made or {as applicable) the appropriate payment has

been paid to the relevant taxing authority.

elopment Bank
of Southern Atrica
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Tax indemnity

11.2.1.

11.2.2.

11.2.3.

Tax credit

11.3.1.

11.3.2.

Except as provided below, the Borrower indemnifies the DBSA against any
direct loss, liability or cost which will be or has been directly or indirectfy
suffered by the DBSA for or on account of Tax in relation to a payment
received or receivable (or any payment deemed to be received or receivable)

under this Agreement.
Clause 11.2.1 above does not apply:

11.2.21. to any Tax assessed on the DBSA if that Tax is imposed on
or calculated by reference to the net income received or
receivable by the DBSA. However, any payment deemed to
be received or receivable, including any amount treated as
income but not actually received by the DBSA, such as a Tax
Deduction, will not be treated as net income received or

receivable for this purpose; or

11.2.2.2. to the extent a loss, liability or cost is compensated for by an

increased payment under clause 11.1.3.

If the DBSA makes, or intends to make, a claim under clause 11.2.1 above, it
must promptly notify the Borrower of the event which will give, or has given,
rise to the claim, and provide reasonable details regarding the manner and

hasis upon which the amount claimed was calculated.

In this Clause, Tax Credit means a credit against any Tax or any relief or

remission for Tax {(or its repayment).

If the Borrower makes a Tax Payment and the DBSA (acting reasonably)

determines that:
11.3.2.1. a Tax Credit is attributable to that Tax Payment; and

11.3.2.2. it has finally obtained, used and retained that Tax Credit,

$ 7
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the DBSA must pay an amount to the Borrower which will leave it (after that
payment) in the same after-tax position as it would have been if the Tax

Payment had not been required to be made by the Borrower.

11.4. Value added taxes

i1.4.1. Any amount payable under this Agreement by the Borrower is exclusive of any
VAT or any other Tax of a similar nature which might be chargeable in
connection with a supply made in respect of that amount. If any such VAT
andfor Tax is chargeable on any supply made by the DBSA to the Borrower
under this Agreement, the Borrower must, upon presentation of a valid invoice,
pay to the DBSA (in addition to and at the same time as paying the relevant

amount) an amount equal to the amount of that Tax and/or VAT.

11.4.2. Where the DBSA requires the Borrower to reimburse it for any costs or
expenses, the Borrower must also at the same time pay and indemnify the
DBSA against all VAT or any other Tax of a similar nature incurred by the
DBSA in respect of those costs or expenses, but only to the extent that the
DBSA is not entitled to a credit or repayment from the relevant tax autherity in
respect of the Tax and/or VAT.

12. INCREASED COSTS

12.1. Increased Costs

Except as provided in clause 12.3 below, the Borrower must pay to the DBSA the amount

of any Increased Cost incurred by the DBSA as a result of:
12.1.1. a Change in Law;
12.1.2. compliance with any law or regulation made after the date of this Agreement.

12.2. Economic Failure

12.2.1. If an Economic Failure and/or Material Adverse Effect occurs, which in the
opinion of the DBSA may reduce the rate of return which the DBSA may
receive on the Capital under any Finance Documents then, at the DBSA's sole

discretion;

BSA
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12.2.1.1. the DBSA may demand in writing that the Barrower shall pay
to the DBSA an additional amount as will be sufficient to

compensate the DBSA for such reduction in return; or

12.2.1.2, the DBSA shall be entitled to increase the margin by such
percentage as shall be necessary to compensate the DBSA
for such reduction in return. The increase in margin shall take
effect from the date specified in a written notice delivered by
the DBSA to the Borrower but in any event not less than 30

(thirty) days after the date of such written notice.

12.2.2. If an Economic Failure occurs that in the opinion of the DBSA affects the
DBSA’s ability to make any advance or to maintain any funding previously
advanced, including, but not limited to the DBSA being unable to obtain
matched funding in the market for its obligations under this Agreement, the
DBSA shall be entitled to withhold further Disbursements.

12.3. Exceptions

The Borrower need not make any payment for an Increased Cost to the extent that the

Increased Cost is:
12.3.1. attributable to a Tax Deduction required by law to be made by the Borrower;

12.3.2. compensated for under clause 11.2 (Tax indemniy) (or woutd have been but
was not so compensated solely because any of the exclusions in clause 11.2

{ Tax indemnity) applied}; or
12.3.3. attributable to the DBSA failing to comply with any law or regulation.
13. OTHER INDEMNITIES AND BREAKAGE COSTS
13.1.  Indemnities

13.1.1. The Borrower indemnifies the DBSA against any direct cost, loss or liability
(including legal fees on an attorney and own client scale) which the DBSA
directly or indirectly incurs as a result of:

13.1.1.1. the occurrence of any Event of Default, including legal fees

on an attorney and own client scale;

EJéoment Bank
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13.1.1.2. funding, or making arrangements to fund a Loan which, after
a Disbursement Request has been delivered for that Loan, is
not made (other than by reason of the gross negligence or
wilful conduct by the DBSA);

13.1.1.3. a Loan (or part of a Loan) not being prepaid in accordance

with this Agreement.

13.1.2. The Borrower indemnifies the DBSA against any direct loss or liability directly

or indirectly incurred by the DBSA as a result of:

13.1.2.1. investigating any event which the DBSA reasonably believes

to be a Potential Event of Default or an Event of Default; or

13.1.2.2. acting or relying on any notice, request or instruction from the
Borrower which the DBSA reasonably believes and which on
the face thereof appears to be genuine, correct and

appropriately authorised.

13.1.3. The Borrower's liability in each case includes any direct loss or expense on
account of funds borrowed, contracted for or utilised to fund any amount
payable under this Agreement or any Loan, but excludes any form of indirect

or consequential loss.
13.2. Breakage Costs

The Borrower must pay to the DBSA Breakage Costs if a Loan is repaid or prepaid

otherwise than on an Interest Payment Date.
14. COVENANTS (POSITIVE AND NEGATIVE UNDERTAKINGS)

In the finance documents, the Borrower will furnish customary covenants (subject to customary
qualifications and exceptions, including materiality qualifications) for this type of transaction, and
deemed to be repeated on each date on which funds are advanced and on each Interest Payment

Date, including but not limited to the following:
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14.1, The Borrower:

14.1.1.

14.1.2.

14.1.3.

14.1.4.

14.1.5.

14.1.6.

14.1.7.

shall ensure, at all times, that the municipality's leadership positions (all the
managers appointed in terms of s 56 of the Systems Act, no 32 of 2000) are
filled with adequately skilled people. If any of these positions become vacant
the Borrower shall, within 6 (six) months of such vacancy, fill the vacancy.
Failure to do so within the stipulated cure period shali attract default interest of

0.5% until the position is filled.

warrants that it obtained and in future will or cause to be obtained from the
relevant government authorities any authorisation(s) and/or permit(s)/licences
which are or may be required in terms of the relevant environmental and/or

water legislation.

shall comply with acceptable environmental management principles as
contained in the National Environmental Management Act, No. 107 of 1998
and to ensure that an agreed upon system is in place, which adheres to
environmental requirements throughout the lifetime of the projects, and to

ensure compliance with all environmental legal requirements.

shall follow the Nationa! Procurement Guidelines in conjunction with its own
policies on procurement and will emphasise development impact imperatives
such as legislative compliance, job creation, and skills development when

awarding contracts.

shall ensure that all ¢construction work to be as per standards: applicable
SANS regulations; National Building Regulations, NERSA guidelines and
Occupational Health and Safety Act. All building materials used are to be
SABS approved.

shall ensure that all design work (when required) to be carried out by a
registered professional engineer.

shall ensure that all professional fees as per government gazetted tariffs or

better and, contingencies and escalation values to be in line with applicable

M
B

A
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shall obtain the DBSA's written consent before taking up any additional loan,
which would increase its debt servicing ratio to more than 20%, using the

previous year's total revenue as the base of reference.

undertakes to cover any cost overruns andfor secure additional funding in

order to complete the projects funded by the DBSA.

shall ensure proper maintenance of the assets created through this loan by
including it in the maintenance plan which must be part of an asset
management plan. The Borrower will ensure that adequate budget provision is
made to increase the allocations made for maintaining the assets. The project

team will monitor this aspect.

All service providers, contractors, equipment, machinery and vehicles
purchased through this loan application foliow the appropriate procurement
procedure as outlined in the municipality's Procurement Policy and

Government gazetted regulations.

Financial Statements

approval.

Taxes

The Borrower shall deliver its audited annual financial statements to the DBSA within

180 {one hundred and eighty) days of the last day of the Financial Year or after Council

The Borrower shall pay all and any Taxes of any nature whatsoever which may become

due and payable by it, strictly on due date for payment.

Reporting

14.4.1.

14.4.2.

Legal/ord/KZN/Loan Agreements/KZN 103383,1/NM/20.07.2010

The Borrower shall furnish the DBSA with such project cash flows or revised
projected cash flows for each of the uncompleted stages of the Project, at

such intervals as the DBSA may reasonably require.

The Borrower shall in writing advise the DBSA of any decision by the Borrower

to expand the scope and costs of the Project.
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14.4.3. The Borrower shall, promptly, provide the DBSA with such information as the
DBSA may, from time to time reasonably request about the Borrower, its
operations and the Project, including but not limited to information on the
implementation of its Environmental Management Plant, (if any) the proposed

changes to actions or costs thereof.

15. REPRESENTATIONS AND WARRANTIES

In addition to any representation and warranties give elsewhere in the Agreement by the
Borrower to the DBSA, the Borrower gives the warranties contained in this

clause 15 (Representations and Warranties) to the DBSA. Each such warranty:
15.1.1. is a separate and distinct warranty;

15.1.2. is material and does not omit any matter, the omission of which makes any

such warranty and representation misleading;
15.1.3. has induced the DBSA to enter into this Agreement;

15.1.4. is given, save where otherwise indicated, a continuing warranty in the sense
that such warranty shall irrebuttably be deemed to have been repeated by the
Borrower on each day during the period which commences on the Signature

Date and which terminates on the Loan Discharge Date.
The Borrower
The Borrower represents and warrants that:

15.2.1. it has full power to execute, deliver and perform is obligations under this
Agreement and that all necessary action has been taken to authorise the
execution, delivery and performance of the same, and no limit on the powers
of the Borrower to borrow will be exceeded as a result of borrowings under this

Agreement;

15.2.2. the execution, delivery and performance of the obligations of the Borrower
under, and compliance with the provisions of, this Agreement by the Borrower
does not and wilt not violate or conflict with, or result in any breach of, any law
or court order or judgment or any contractual obligations binding on the

Borrower or affecting the Borrower or any of the Borrower's assets;

W
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applicable and adequate insurance in respect of the Project is in full force and
effect;

the Borrower is not presently involved in any litigation, arbitration or
administrative proceeding and, to the knowledge of the Borrower, no litigation,
arbitration or administrative proceeding is pending or threatened against it or
any of its assets which if adversely determined, would have a Material
Adverse Effect;

the rights of the DBSA under this Agreement shall rank at least pari passu with

all of the Borrower's unsecured obligations;

the Project conforms in all material respects with the detailed descriptions as

forwarded to the DBSA from time to time;

the Borrower has, all Authorisations required in connection with the Project

and is in compliance with such Authorisations;

the Borrower is not aware of any facts or circumstances which could lead to
the revocation, suspension or variation of the terms of any Authorisation in

connection with the Project;

to the best of the Borrower's knowledge and belief (having made due enquiry)
no Potential Event of Default or Event of Default has occurred and/or is
continuing and no such event will occur as a result of its entering into

performing its obligations under this Agreement;

the Borrower is not party to any agreement that has or could reasonably be
expected to have a Material Adverse Effect on the ability of the Borrower to

comply with its obligations in terms of this Agreement;

the Borrower is not in default of any of its obligations in respect of other

borrowed monies;

from the Signature Date and for so long as any moneys are owing under this

Agreement, it will:

156.2.12.1. ensure that the Project is undertaken and completed in a

good and workmanlike manner with good and suitable

o) ¥
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materials, and in compliance with all applicable technical,
safety and environmental regulations and all other relevant
statutory or other regulatory requirements and/or consents

and approvals;

15.2.12.2. obtain and maintain all further requisite planning consents,
building regulation approvals and other matters to enable it to

commence, continue with and complete the Project;

15.2.12.3. comply with all relevant laws of the national government
andfor the applicable provincial government and/or
regulations made there-under and all by-laws, regulations
and codes of practice of any local or competent authority in
refation to the Project and all deeds, agreements or other
obligations binding upon the owner or occupier of the land
upon which the Project is situated and obtain all necessary
consents in respect of the Project upon reasonably

satisfactory terms,

15.2.13. the Borrower is carrying out the Project and its operations in compliance with
the laws of the Republic of South Africa.

Disclosure

The Borrower has disclosed to the DBSA all such information as is material to the granting
of the Loan and all information disclosed by the Borrower to the DBSA, whether in writing

or otherwise, is true, correct and complete in every material respect.

RIGHTS AND REMEDIES

The rights and remedies of the DBSA in relation to any misrepresentations or breach of warranty on

the part of the Borrower are not prejudiced:

16.1.

16.2.

by any investigation by or on behalf of the DBSA into the affairs of the Borrower; or

by any other act or thing which may be done by or on behaif of the DBSA in connection

with this Agreement and which might, apart from this clause 16 (Rights and Remedies),

% ~
elopment Bank
Southern Africa

prejudice such rights or remedies.
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17. EVENTS OF DEFAULT

17.1. An Event of Default shall occur if any one of the following events occur:

the Borrower fails to pay to the DBSA any amount due pursuant to this
Agreement and/or any other agreement it has entered into with the DBSA
strictly on due date and fails to remedy such failure within 5 (five) Business

Days after its due date;

the Borrower breaches any representation and/or warranty given by it
pursuant to this Agreement and/or any other agreement it has entered into
with the DBSA, if such representation and/or warranty is capable of being
remedied, fails to remedy it within 10 (ten) days of receipt of written demand
from the DBSA;

the Borrower breaches any of the undertakings given by it to the DBSA
pursuant to this Agreement and/or any other agreement it has entered into
with the DBSA, if such breach is capable of being remedied, fails to remedy
such breach within 10 (ten) days of receipt of written demand from the DBSA,;

Authorisations in respect of the Project are modified in a manner unacceptable
to the DBSA or are not granted or are revoked or terminated or expire and are

not renewed or otherwise cease to be in full force and effect;

any third party loan, debt, guarantee or any other obligations constituting
indebtedness of the Borrower, whether or not the DBSA is concerned
therewith, becomes due and payable prior to its specified maturity by reason
of default by the Borrower;

the Borrower is unable to pay its debts as and when they fall due for payment,
threatens to stop or suspend payment thereof or commences negotiations with
its creditors with a view to rescheduling or otherwise compromising its

indebtedness;

the Borrower allows judgment for an amount in excess of R1 000 000,00 (one
milion Rand} to be entered against it and fails to pay the amount of such
judgment within 5 (five) Business Days after the date on which the judgment

W

-
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becomes final {in the sense that the Borrower has exhausted all avenues for

appeal or review open to it);

17.1.8. the Borrower abandons the Project or suspends the operation of the Project

for a period of more than 3 (three) months;

17.1.9. an event occurs which the DBSA reasonably determines to have a Material
Adverse Effect and the Borrower is unable, within 30 (thirty) days of receipt of

written notice from the DBSA, to overcome such event.

17.2. If an Event of Default occurs, the DBSA shall, in addition to and without prejudice to any
other rights which it may have in terms of this Agreement or in law, be entitled without
further notice to :

17.2.1. accelerate or place on demand payment of all amounts owing by the Borrower
to the DBSA (whether in respect of principal, interest or otherwise) and all

such amounts shall immediately become due and payable; and/or
17.2.2. cancel any undrawn amount of the Capital; and/or

17.2.3. require the Borrower to indemnify the DBSA in respect of any loss, claim

expense or similar costs incurred as a result of the Event of Default.

ILLEGALITY OF THE LOAN

if, after the Signature Date, there is any Change in Law that makes it unlawful for the DBSA to
continue to maintain or to fund the Loan then the Borrower shall, upon request by the DBSA, repay
on the next Interest Payment Date or on such earlier date as the DBSA certifies to be necessary to
comply with the relevant, law, regulation or applicable directive in full, the Loan Qutstandings. In
addition, upon receipt of such notification from the DBSA, the Borrower shall have no further right to
Disbursement of the undisbursed portion of the Capital.

SEVERABILITY

The Parties agree that each and every provision of this Agreement is severable from the remaining
provisions of this Agreement and should any provision of this Agreement be in conflict with any
applicable law, or be held to be unenforceable or invalid for any reason whatsoever, such provision

should be treated as pro non scripfo and shall be severable from the remaining provisions of this

@ elepment gank
of Southern africa

Agreement which shall continue to be of full force and effect.
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CESSION AND DELEGATION

20.1. The Borrower shall not be entitled to cede, assign, delegate or otherwise transfer any of its

rights or obligations under this Agreement to any third party.

20.2. The DBSA shall be entitled, without the Borrower's consent, to cede, delegate or assign all
or any of its rights, benefits and obligations or obligation only under this Agreement to any
third party, either absoclutely or as collateral security, and on any such cession, assignment
and/or delegation taking place, the Borrower shall, if so required make all payments to any

specified cessionary.
COUNTERPARTS

This Agreement may be executed in one or more counterparts, each of which shall be deemed an
original, and all of which shall constitute one and the same agreements as at the date of signature of

the Party last signing one of the counterparts.
GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the laws of the Republic of
South Africa.

JURISDICTION

The parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the
North Gauteng High Court, Pretoria (or any successor to that division) in regard to all matters arising

from this Agreement.
CERTIFICATE OF INDEBTEDNESS

A certificate signed by any manager of the DBSA (whose appointment and/or designation and/or
authority need not be proved) as to the existence of and the amount of indebtedness by the
Borrower to the DBSA, that such amount is due and payable, the amount of interest accrued thereon
and as to any other fact, matter or thing relating to the borrower's indebtedness to the DBSA in terms
of this Agreement, shall be sufficient proof of the contents and correctness thereof for the purposes
of provisional sentence, summary judgment or any other proceedings, shall be valid as a liquid

document for such purpose and shall in addition, be prima facie proof for purposes of pleading or

S0+
PR

trial in any action instituted by the DBSA arising here-from.
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26. COSTS
26.1.
26.2.

271.

27.2.
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REMEDIES AND WAIVERS

Neither failure by the DBSA to exercise, nor any delay by the DBSA in exercising any right or
remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any
right or remedy prevent any further exercise thereof or the exercise of any other right or remedy.
The rights and remedies herein provided are cumulative ang not exclusive of any rights or remedies
provided by law.

The Borrower shall bear the costs of and incidental to the negotiation and preparation of

this Agreement.

If in any legal proceedings relating to the enforcement by either party of its rights in terms
of this Agreement, a court awards costs to any party, such costs shall be determined and
recoverable on the scale as between an attorney and his own client and shall include
collection charges, the costs incurred by such party in endeavouring to enforce such rights
prior to the institution of legal proceedings and the costs incurred in connection with the
satisfaction or enforcement of any award or judgment awarded in favour of such party in

relation to its rights in terms of or arising out of this Agreement.

27. NOTICES AND DOMICILIA

The Parties choose as their domicilia citandi et executandi their respective addresses set
out in this Agreement for all purposes arising out of or in connection with this Agreement at
which addresses all processes and notices arising out of or in connection with this

Agreement, its breach or termination may validly be served upon or delivered to the Parties.

For purposes of this Agreement the Parties' respective addresses shall be as follows:

27.21. DBSA:
Physical: Development Bank of Southern Africa Limited
1258 Lever Road
Headway Hill
MIDRAND
Postal: P.O. Box 1234, HALFWAY HOUSE, 1685
Facsimile: (011) 313 3086
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Ky
Attention: The Manager; and
27.2.2. Borrower:
Physical: uMtshezi Local Municipality
Civic Building
Estcourt
Postal: P.OBox 15
ESTCOURT
3310
Facsimile: (036) 352 5829
Attention; The Municipal Manager

or at such other address in the Republic of South Africa of which the party concerned may
notify the other in writing provided that no street address shall be changed to a post office

box or post restante.
27.3. Any notice given in terms of this Agreement shall be in writing and shall :

27.31. if delivered by hand be deemed to have been duly received by the addresses
on the date of delivery;

27.3.2. if transmitted by facsimile be deemed to have been received by the addressee

on the day following the date of dispatch, unless the contrary is proved.

27.4. Notwithstanding anything to the contrary contained or implied in this Agreement, a written
notice or communication actually received by one of the parties from another including by
way of facsimile transmission shall be adequate written notice or communication to such

party.

)
®

RELAXATION

No latitude, extension of time or other indulgence which may be given or allowed by any party to the
other Parties in respect of the performance of any obligation hereunder, and no delay or forbearance
in the enforcement of any right of any party arising from this Agreement. No single or partial
exercise of any right by any party under this Agreement, shall in any circumstances be construed to

be an implied consent or election by such party or operate as a waiver or a novation of or otherwise

g\ w
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. x

affect any of the party's rights in terms of or arising from this Agreement or estop or preclude any
such party from enforcing at any time and without notice, strict and punctual compliance with each

and every provision or term hereof.

29, VARIATION
No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of
any rights arising from this Agreement or its breach or termination shall be of any force or effect
unless reduced to writing and signed by all the Parties or their duly authorised representatives.

30. WHOLE AGREEMENT

This Agreement constitutes the whole agreement between the Parties as to the subject matter
hereof and no agreements, representations or warranties between the Parties regarding the subject

matter hereof other than those set out herein are binding on the Parties.
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For: THE DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED

Signature: C

Name: %@_a \j;w:-em Lo UUUY“-‘V.
Date: i l G LO \Z

Place: ﬁ \M [ V“/k
Witness: ’%‘ja/

Witness:

For: HEZI Tlmuw
Signature:

/ﬁ his cdpacity as Accounting Office

Name: w\m\ﬁ/] = pc—'?()“(‘cf‘c‘
Date: o 8 S e p Fo e a—@/\’D
Place: E @'C.OW(\-

Witness: 8 Z‘ﬁl’é

Witness: O T XA
[

4t he / she is duly authorised thereto

QJD_IQ

DBSA
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Annexure A
Form of Request for Disbursement {Loan)
Borrower's letterhead

(Date)

To: The Manager: (name and address of the DBSA)

Dear [insert]

Disbursement Request No. [*]

. Project No. [#]

1. Please refer to the Loan Agreement dated [insert date] between the [#]Municipality (the “Borrower”)
and the Development Bank of Southern Africa Limited ("DBSA”). Terms defined in the Loan Agreement

have their defined meanings whenever used in this request.

The Berrower irrevocably requests the Disbursement on or before [inserf date] (or as soon as
practicable thereafter) of the aggregate amount of [insert numerals] [insert words] under the Loan (the
‘Disbursement”). You are kindly requested to pay such amount to the account of the Borrower,
Account No. [¢] Branch Code [e].

3. The Borrower further certifies to the best of its knowledge (afier due enquiry) as follows:

3.1 the representation and warranties made in the Loan Agreement are true on the date of this
request and will be true on the date of Disbursement with the same effect as if such
representations and warranties had been made on and as of each such date except as set forth

on the certificate accompanying this request;

3.2 the Borrower is not aware (after due enquiry) that any Potential Event of Default or Event of

Default has occurred, is continuing or about to occur;

3.3 since the date of the Loan Agreement no changes in the Project or in the financial condition of
the Borrower has occurred and no other circumstance has arisen which has or is reasonably

likely to have a Material Adverse Effect;

W.

DBSA

Gevelopment Bany
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.

3.4 the proceeds of the Disbursement are at the date of this request required by the Borrower

exclusively for the purposes of the Project;
3.5  after receipt of the Disbursement the Borrower will not be in violation of:

3,51 any provision contained in any document to which the Borrower is a Party or by which

the Borrower is bound; or

3.5.2 any law, rule or regulation, directly or indirectly limiting or otherwise restricting the

Borrower's borrowing power or authority or its ability to borrow.

4. The above certifications are effective as at the date of this Disbursement Request and shall continue to
be effective as of the date of the Disbursement. If any of these certifications is no longer valid as of or
prior to the date of the requested Disbursement, the Borrower undertakes to promptly notify the DBSA

unless it is not aware of the same (after due enquiry).

Yours faithfuily

Accounting Officer

Name:
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Annexure B
Programme Description

Project description

Umtshezi LM applied for loan funding of R16 710 000 for upgrading the John Erikson electricity

substation as well as purchasing new heavy machinery for general service delivery purposes.

Due to the nature of assets to be funded, the DBSA project team proposes that the total loan amount
(R16 710 000) be structured as follows:
. LOAN 1 = Rg 800 000.00 for Electricity Network Upgrade. A loan term of 20 years is offered,

and TIP rates are proposed.

. LOAN 2 = R6 910 000.00 for heavy machinery. A loan term of 10 years is offered, and TIP
rates are proposed.

The funding is required as follows,

200910 201011 201112 Total
Electricity Network
Upgrade | R 1,590,000 R 1,659,200 R 6,500800| R 9,800,000
Vehicles, Plant and
Machinery | R 6,910,000 R O 0| R 6,910,000
Borrowing R 8,500,000 R 1,658,200 R 6,500,800 | R 16,710,000
uMtshezi Council R 6,802,500 R 7,061,050 R 5751205 | R 19,614,845
National & Provincial
Grants R 10,518,000 R 17,432,000 R 15282000 | R 43,232,000
uMtshezi LM
Capital Budget R 25,820,500 R 26,152,250 R 27,584,095 | R 79,556,845

TABLE 11 - Capital Budget Expenditure for 2009/10, 2010/11 & 2010/12, showing other funding sources

Electricity Network Upgrade

Estcourt, as the main town in Umtshezi Municipality receives a supply from ESKOM on a 33KV level

and transforms it to 6.6KV level via two main substations. The project will involve the installation of a

W
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new 15 MVA 33/11-6.6kV transformer which will increase the John Erikson substation voltage level
from its current 6.6kV to 11kV, resulting in a 67% increase in cable transmission capacity which will
prevent expensive cable upgrades in the future. Further to this, it will increase the fransmission
capacity of the substation from 15MVA to 30MVA and provide the substation with 15MVA standby
capacity. The associated civil and electrical works will form part of the upgrade of the John Erikson
substation.

Annexure VI shows elemental project cost estimate.

Purchase of Heavy Machinery

The purchase of the new heavy machinery will replace existing fleet assets as well as augment the
current municipal fleet. All heavy machinery will be used in the municipality's service delivery
departments. The new heavy machinery will be used in municipal operations and therefore
specifications for the equipment are informed by operational requirements e.g. capacity,

maintainability, robustness and fuel efficiency

Table 12 (next page) lists the new fleet which is required by the municipality.

UMTSHEZI MUNICIPALITY PLANT AND EQUIPMENT TO BE FUNDED BY DBSA LOAN FOR
2010 - 2011

1x Landfill compactor (replacement NE 3613) 1610 000
1x Skip Loader (replacement NE9810) 750 000
Refuse Truck 600 000
Tipper Truck 750 000
Replacement of Cherry picker truck 800 000
Grader 1700 000
TLB 700 000
TOTAL 6 910 000

TABLE 12 — New Fleet for uMtshezi Local Municipality

The procurement of the transformer for the electrical substation will take 22 months and as such,

disbursement of this loan will be over a 24 month period. The DBSA project team recommends that

W Y
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this long disbursement period be considered during the approval of the project and be reflected as

such in the loan agreement.

Project objective

The objectives which will be met with the funding from the loan application include,

An increase in the municipality's ability to meet growing electricity demands linked to new
housing developments, current commercial clients’ expansion and, new business and enterprise
growth (aligned with the municipality's developments plan) within the municipality.

An increase in revenue which is brought on with an increase in supply of electricity to its
residential and commercial clients.

The ability to attract industries to the municipality, which will in turn improve employment rates
within the municipality.

Provide a level service to the community which is affordable to the municipal administration, by
reducing expenses related to repairs and maintenance of assets and hiring of equipment to
perform municipal.

Ensure community satisfaction with the level of service provided, and thereby improve rates
payment levels.

Outputs/Deliverables

The project (via the provision of the loan funding) will produce,

An upgrade to the main municipal electrical substation which will include the purchase and
installation of a new 15 MVA transformer. This will provide 30MVA transfer capacity and 15MvVA
standby capacity to the substation, and increase the transmission capacity of the network by
67%.

A new fleet of heavy machinery which will be used during municipal service delivery functions

and which is procured locally.

A reduction on Repairs and Maintenance Costs and General Expenses on the Municipality's
Income Statement.

M
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Annexure C

CP Confirmation

Borrower's letterhead

{Date)

To: The Manager: (name and address of the DBSA)

Dear [insert]

Project No. [*]

N

Please refer to the Loan Agreement dated [insert date] between the [¢]Municipality (the “Borrower”)
and the Development Bank of Southern Africa Limited ("“DBSA"). Terms defined in the Loan

Agreement have their defined meanings whenever used in this request.

The Borrower further certifies to the best of its knowledge (after due enquiry) as follows:

2.1

22

2.3

24

2.5

the representation and warranties made in the Loan Agreement are true on the date of this
request and will be true on the date of Disbursement with the same effect as if such
representations and warranties had been made on and as of each such date except as set

forth on the certificate accompanying this request;

the Borrower is not aware (after due enquiry} that any Potential Event of Default or Event of

Defauit has occurred, is continuing or about to occur;

since the date of the Loan Agreement no changes in the Project or in the financial condition
of the Borrower has occurred and no other circumstance has arisen which has or is

reasonably likely to have a Material Adverse Effect;

the proceeds of the Dishursement are at the date of this request required by the Borrower

exclusively for the purposes of the Project;
after receipt of the Disbursement the Borrower will not be in violation of:

2.5.1 any provision contained in any document to which the Borrower is a Party or by

which the Borrower is bound; or

-
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2.5.2 any law, rule or regulation, directly or indirectly limiting or otherwise restricting the

Borrower’s borrowing power or authority or its ability to borrow.

3. The above certifications are effective as at the date of this Disbursement Request and shall continue
to be effective as of the date of the Disbursement. If any of these certifications is no longer valid as
of or prior to the date of the requested Disbursement, the Borrower undertakes ta promptly notify the

DBSA unless it is not aware of the same (after due enquiry).

Yours faithfully

Accounting Officer

Name:

Y
DBSA

Develapment Bank
of Southern Africe
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DEVELOPMENT BANK

DI3SA OF SOUTHERN AFRICA

Office of the Group Executive: SA
Operations

Memo

To : Derek Linde

,C°py : P. Baloyi, All Executive Managers, Unit Managers
From : Luther Mashaba

Date : 13 September 2010

Re : DELEGATION OF AUTHORITY

| shall be out of the office from 14 -15 September 2010, returning on the 16%
of September 2010.

Theo Jansen van Vuuren will assume responsibility as Acting Group
Executive: SA Operations during the period with full delegation & authority.

Managerial responsibilities exclude any structural changes such as
remuneration or appointments and any decisions taken during my absence

will be subject to ratification by me upon my return.

For control purposes, please route all documentation through my office where
it will befbuted accordingly.

~ 131 092010

Luthef Mashaba DATE
Group Executive
SA Operations
3/ 201~
The i van Vuuren DATE '

Divisiongl Executive
Portfolio Management
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LOAN AGREEMENT [

made and entered into by and between

THE DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED
and
UMTSHEZI LOCAL MUNICIPALITY
in respect of the funding of

CAPITAL INFRASTRUCTURE LOAN - LOAN 1
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THIS AGREEMENT is made between:;

The Development Bank of Southern Africa Limited (the "“DBSA"); and

uMtshezi Local Municipality (the "Borrower”).

INTERPRETATION

11.

In this Agreement, unless inconsistent with or otherwise indicated by the context:

1.1.14. “Accounting Officer” shall have the meaning ascribed thereto in the

Municipal Finance Management Act 56 of 2003;

1.1.2. “Agreement’ means the agreement as set out in this document together with

the Annexures hereto;

1.1.3. "Authorisation” means any authorisation, consent, registration, filing,

agreement, notarisation, certificate, licence, approval, resolution, permit and/or

authority or any exemption from any of the aforesaid, by or with any Authority;

1.1.4. “Authority” means the Government of South Africa and any province or

municipality therein and any organ of state as contempiated in Section 239 of

the Constitution of the Republic of South Africa Act, 1996, including without

fimitation, any ministry, department, board, agency, cour,

tribunal,

commission, entity or any other authority, subdivision or instrumentality of the

Government of South Africa, or of any province or municipality therein;

1.1.5. “Availability Period” means 6 (six) months from Signature Date;

1.1.6. “Borrower” means uMtshezi Local Municipality;

1.1.7. ‘Business Day" means any day (other than a Saturday, Sunday or officially
recognised public holiday) on which day banks generally are open for
business in Johannesburg, South Africa;

1.1.8. “‘Breakage Costs” means any direct and properly evidenced costs and losses

incurred by the DBSA pursuant to the premature termination, unwinding,

closing out or modification of:

Aﬁ@{
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1.1.10.

1.1.11.

1.1.12.

LegalWord/KZN/Loan Agreemants/KZN 103383.2/NM/20.G7.2010

a. any underlying funding instrument raised by the DBSA to raise any funds to

advance the Capital (or any portion thereof); and/or

b. the derivative transactions entered into by DBSA in order to hedge any
interest rate exposure which it may have assumed by concluding this

Agreement; and/or
c. the amount {if any) determined by the DBSA by which:

(iy the interest, which the DBSA would have received for the period
commencing on the date of such prepaid principal amount to the next

Interest Payment Date,
exceeds;

(i) the interest which the DBSA would have obtained by placing an
amount equal to the prepaid principal received by it, on deposit with a
leading bank in the relevant Interbank Market for the period
commencing on the date of receipt of such principal amount and

ending on the next Interest Payment Date;
‘Cancellation Fee” means 0,5% of the cancelled Capital;

“Capital” means an amount of R6 910 000.00 (six million nine hundred and

ten thousand Rand);

“Change in Law" means any implementation, introduction, abolition,
withdrawal or variation of any applicable laws (including ordinances),
regulation, published practice concession or official directive, ruling, request,
notice, announcement (including but not limited to any budget speech),
guideline by any government entity (whether or not having the force of law) or
any change in any interpretation, or the introduction or making of any new or
further interpretation, or any new or different competent authority or
compliance with any new or different request or direction (in either case

whether or not having the force of law) from any government entity;

“CP’s" means the conditions precedent contained in 4 below;

QQ V' DBSA
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1.1.13.

1.1.14.

1.1.15.

1.1.16.

1.1.17.

1.1.18.

1.1.19.

1.1.20.

1.1.21.

1.1.22,

1.1.23.

CP Fulfilment Date means the date on which the DBSA notifies the Borrower
pursuant to clause 4.1 (First Disbursemenf) that it has received all the

documents and evidence listed therein in form and substance satisfactory to it;

"DBSA" means the Development Bank of Southern Africa Limited, a
development funding institution reconstituted and incorporated in terms of the
Development Bank of Southern Africa Act, No. 13 of 1997;

“Default Interest” means any interest which accrues at the Default Rate in

terms of this Agreement;
‘Default Rate” means the Interest Rate plus 200 (two hundred) basis points;

“‘Disbursement” means any amount drawn down by the Borrower, and

disbursed by the DBSA under and in terms of a Disbursement Request;

“Disbursement Date” means the date on which a Disbursement is stipulated

to be made or actually made by the DBSA to the Borrower;

‘Disbursement Request” means a notice substantially in the form of

Annexure A;

“Economic Failure” means any adverse change, determined in the sole
discretion of the DBSA, in the South African or international capital markets or
in South African or international monetary, financial, political or economic
conditions which renders it unlawful or impossible for the DBSA to advance
any portion or the Capital on any Disbursement Date or which adversely affect

the DBSA's access to the relevant local or international capital markets;

‘Event of Default’ means any event of default as envisaged in clause 17

(Events of Default) below;

“Financial Year' means the financial year of the Borrower ending on 30 June

of each year,;

“Half-year” or “Six-monthly” means from 1 January to 30 June or from 1 July

to 31 December during the same calendar year;

Development Bank
of Southern Africe
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1.1.24.

1.1.25.

1.1.286.

1.1.27.

1.1.28.

1.1.29.

1.1.30.

1.1.31.

1.1.32.

“Interest Determination Date’ means the day 2 (iwo) Business Days prior to

each Interest Payment Date;

“Interest Payment Date” means the last Business Day of each Interest

Period;

“Interest Period” shall comprise of Six-monthly periods, save that the first
Interest Period shall commence on the date of first drawdown and end on the
immediately succeeding Interest Payment Date, and each subsequent Interest

Period shall commence on the expiry of the preceding Interest Period,;
“Interest Rate” means 6.75%,

“Loan” means any loan made under this Agreement, or as the context may

require, the principal amount outstanding for the time being of that loan;

“l.oan Discharge Date’ means the date on which the Borrower has paid to
the DBSA, in full, all amounts which may become payable by the Borrower
pursuant to this Agreement, whether in respect of interest, principal or

otherwise which date shall not be later than the last day of the Loan Period;

“Loan Outstandings” means at any time the aggregate of all amounts of
principal, accrued and unpaid interest and all and any other amounts payable
to the DBSA in terms of this Agreement;

“Loan Period" means 10 (ten) years from the date of first disbursement;

“Material Adverse Effect” means an event, circumstance or matter (or
combination of events, circumstances or matters) which has or is likely to have

a material adverse effect on:

1.1.32.1. the business, operations, property, condition (financial or

otherwise) or prospects of the Borrower; or

1.1.32.2. the ability of the Borrower to perform its obligations in terms

of this Agreement; or

1.1.32.3. the validity or enforceability of this Agreement or the rights or

remedies of the DBSA hereunder; or

Development Bank
of Southern Africa
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1.1.32.4. the right or remedies of DBSA in terms of and pursuant to this

Agreement;

1.1.33. “Parties” means collectively the DBSA and the Borrower, and “Party’ shall as

the context requires, be a reference to either one of them;

1.1.34. “Permitted Encumbrance” means an Encumbrance being any of the

following:

1.1.34.1. title retention arrangements arising in the ordinary course of
trading with suppliers of goods to the Borrower or arising
under a conditional sale or hiring arrangements in respect of
goods supplied to the Borrower in the ordinary course of

trading; and

1.1.34.2. liens arising in the ordinary course of frading by operation of
law and not by contract so long as any amount in respect of

which such liens arise is not overdue for payment.

1.1.35. “Potential Event of Default” means any event, envisaged in clause 17 (Events
of Default} which will become an Event of Default:

1.1.35.1. after the expiry of the applicable cure period set out in respect
of such event in clause 17 (Events of Default); or

1.1.35.2. if notice to remedy is given as envisaged in clause 17 (Events
of Default) and such event is not remedied within the
applicable notice period set out in clause 17 (Evenis of
Defaulf);

1.1.36. “Programme” means the Capital Infrastructure Loan as more fully described
in Annexure B (Programme Description) and “Projects” shall mean the any

project within the Programme;

1.1.37. “Signature Date" means the date on which this Agreement is signed by the

last Party signing it;

1.1.38. “Taxes” shall mean all taxes (including VAT), charges, imposts, levies,

deductions, withholdings or fees of any kind whatsoever, or any amount or

AN
P
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1.2

1.3.

1.4.

15.

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

payment on account of or as security for any of the foregoing by whomsoever
and on whomsoever imposed, levied, collected, withheld or assessed,
together with any penaities, additions, fines, surcharges or interest relating

thereto, and “Tax" and “Taxation” shall be construed accordingly; and

1.1.39. “VAT” means value added tax payable in terms of the Value-Added Tax Act,

1991, as amended.
Any reference to the singular includes the plural and vice versa.
Any reference to natural persons includes legal persons and vice versa.
Any reference to gender includes the other genders.

The clause headings in this Agreement have been inserted for convenience only and shall

not be taken into account in its interpretation.

Words and expressions defined in any sub-clause shall, for the purpose of the clause of
which that sub-clause forms part, bear the meaning assigned to such words and

expressions in that sub-clause.

If any provision in a definition is a substantive provision conferring rights or imposing
obligations on any party, effect shall be given to it as if it were a substantive clause in the

body of the Agreement, notwithstanding that it is only contained in the interpretation clause.

Unless otherwise provided in this Agreement, if any period is referred to in this Agreement
by way of reference to a number of days, the days shall be reckoned exclusively of the first
and inclusively of the last day unless the last day falls on a day which is not a Business

Day, in which case the day shall be the next succeeding Business Day.

Where figures are referred to in numerals and in words, if there is any conflict between the

two, the words shall prevail.

Appendices, schedules or annexures to this Agreement shall be deemed to be

incorporated in and form part of this Agreement.

A reference to a person includes such person's permitted successors, assignees,

transferees or substitutes.

NS 78"
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: 1.12.  Any reference to a document is a reference to that document as amended, novated, ceded
. or supplemented.

1.13. Expressions defined in this Agreement shall bear the same meanings in appendices,
schedules or annexures to this Agreement which do not themselves contain their own
definitions.

: 1.14.  Unless stated otherwise, all fees referred to in this Agreement are exclusive of VAT.

; 1.15. The expiration or termination of this Agreement shall not affect such of the provisions of
5 this Agreement as expressly provide that they will operate after any such expiration or
; termination or which of necessity must continue to have effect after such expiration or
;' termination, notwithstanding that the clauses themselves do not expressly provide for this.

; 1.16. Where the day on or by which a payment is due to be made or an obligation is to be
v performed is not a Business Day, such payment shall be made or that obligation done on
A .

: or by, in the case of a payment due or thing to be done, on the next succeeding Business
: Day. Interest, fees and charges (if any) shall continue to accrue for the period from the due
; date which is not a Business Day.

. 1.17.  This Agreement shall bind the Parties’ successors-in-title.

5

’ 2. RECORDAL

E 2.1. The Borrower is undertaking the Programme and seeks funding in respect thereof.

E 22 The DBSA has, after performing the necessary appraisal of the Borrower, approved the
‘ Borrower’s application for a loan of R9 800 000.00 (nine million eight hundred thousand
Rand) subject to the terms and conditions set out in this Agreement.

v 2.3. The Parties agree as set out below.

; 3. THE LOAN

31.  The Loan shall be:

, 3.1.1. an amount not exceeding, in aggregate, the Capital; and

@2%‘\ Y
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3.1.2. utilised exclusively for the Programme, but notwithstanding anything contained
herein, the DBSA shall be under no obligation to monitor or verify the

application of any amount borrowed hereunder.

3.2, The Loan proceeds shall be disbursed by the DBSA to the Borrower in accordance with the

provisions of this Agreement.
3.3. Disbursement Procedure

3.3.1. The Borrower shall, subject to clause 4 (Conditions Precedent), request a
Disbursement by delivering to the DBSA the Disbursement Request at least
10 (ten) Business Days (or such shorter time as may be accepiable to the
DBSA for the purpose of the relevant Disbursement) prior to the applicable
Dishursement Date.

3.3.2. The Disbursement Request shall be irrevocable and shall create an obligation

on the Borrower to borrow in accordance with such Disbursement Request.

3.3.3. The DBSA shall make the Disbursements to the Borrower only (and to no third
party) in Rand to the credit of Borrower's Account as specified by the Borrower
in the Disbursement Request.

4. CONDITIONS PRECEDENT
4.1, First Disbursement
4.1.1. The obligation of the DBSA to make the first Disbursement is subject to the

fulfilment, in a manner satisfactory to it, of the conditions specified in this
Agreement, and, in particular, the DBSA shall have received the following, all
to the satisfaction of the DBSA:

4.1.1.1. a certified copy of the annual budget of the Borrower reflecting
that money for the Project has been appropriated in the capital
budget of the annual budget;

41.1.2. a certified copy of the resolution of the Council of the Borrower,

approving the Project and the total cost thereof;

{
VB 5

s DBSA

Developmant Bank.
of Southern Africa
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411.3. a certified copy of a resolution of the Council of the Borrower in
terms of section 46 of the Municipal Finance Management Act,

signed by the Mayor of the Borrower:

4.1.1.3.1 approving the terms of this Agreement and resolving

that it executes this Agreement; and

4.1.1.3.2 authorising the Accounting Officer to execute this

Agreement on its behalf;

41.1.4. proof that the Accounting Officer has complied with the
provisions of section 46 (3) of the Municipal Finance

Management Act;

41.1.5. proof that the KwaZulu-Natal Provincial Government has been

advised of this Agreement;

41.1.6. The Borrower shall submit to the Department of Agriculture and
Environmental Affairs (DAEA) a list of all the projects to be
funded through this loan to enable DAEA to determine any
compliance requirements. The Borrower shall provide the DBSA

with a copy of a letter from DAEA in response to the submission.

411.7. certified copies of all Autherisations which it has obtained in

respect of the Project, if any;

41.1.8. A copy of the identity document and all other documents
required in order to comply with the FICA requirements of the
person authorised to conclude this transaction on behalf of the

Borrower shall be provided to the DBSA;
4.2, All Disbursements

4.21. The obligation of the DBSA to make any Disbursement shall also be subject to
the fulflment, in form and substance satisfactory to the DBSA, of the

conditions that on the date of the Borrower's application for such

X
-

P DBSA

of Southern Africa

Disbursement and on the Disbursement Date:
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the DBSA shall have received all such agreements, documents,
statements and instruments as the Borrower is bound to deliver
in terms of this Agreement and/or reasonably requested by the
DBSA;

the representations and warranties made or confirmed by the
Borrower, in this Agreement, shail be true on and as of such
dates with the same effect as though such representations and

warranties had been made on and as of such dates;

the Borrower shall certify that no Potential Event of Default or
Event of Default has occurred and is continuing and that the
proceeds of the Disbursement are needed by the Borrower for

the purposes of the Project;

the Borrower shall certify that to the best of its knowledge {after
due enquiry) after receipt of that Disbursement, the Borrower

would not be in violation of:

4.1.1.3.3 any provision contained in any document to which the
Borrower is a party {(including this Agreement) or by

which the Borrower is bound; or

4.1.1.3.4 any law, rule or regulation directly or indirectly limiting
or otherwise restricting the Borrower's borrowing

power or authority or its ability to borrow;

the Disbursement Request shall have been received during the
Availability Period. The DBSA may, after consideration of the
reasons for the Borrowers delay to request the first
Disbursement, determine to extend the Availability Period. The
DBSA shall only consider an extension on receipt of a written
request from the Borrower and shall notify the Borrower of its

decision in writing.

all fees, charges and expenses due and payable to the DBSA

i

shall have been paid in full.

DBSA
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5. INTEREST
51. From the first Dishursement Date the Loan shall bear interest at the Interest Rate.
5.2, Interest on the Loan under this Agreement shali:

5.2.1. subject to clause 5.3, accrue from day to day;

5.2.2. be calculated on the amount of the Loan QOutstandings from time to time on the
basis of the actual number of days elapsed and a 365 day year;

5.2.3. be calculated and payable on an interest Payment Date;

524. be calculated on a nominal compounded Six-monthly basis;

5.2.5. accrue and be payable before any judgment is taken.

5.3. Default Interest:

5.3.1. if the Borrower fails to pay an amount payable by it in terms of this Agreement
on an Interest Payment Date {any such amount being an Overdue Amount),
interest shall accrue on the Overdue Amount from the due date up to the date
of actual payment of such Overdue Amount (both before and after judgment (if
any)) at the Default Rate.

5.3.2. Default Interest due in a particular Interest Period shall be calculated in

accordance with the following formula:

D1 = OM x DR xd
365
Where:
D1 = the Default Interest amount;
OM = the Overdue Amount;
DR = the Default Rate:
d = the number of days from the due date of an Overdue

Amount {o the date of actual payment of such

QQ o
4&\%@ oo

QOverdue Amount.

Bevelosment Bank
of Southern Africa
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5.3.3. Default Interest shall be payable on demand, or if not demanded, on the first

Interest Payment Date, after such failure to pay.

5.34. The provisions of this clause 5.3 are without prejudice to any other rights
which the DBSA may have as a result of the failure by the Borrower to pay
amounts whether of stated maturity or upon pre-maturity by acceleration or

otherwise and if not so specified, as notified by the DBSA to the Borrower.

6. COMMITMENT FEES

The Borrower shall submit a disbursement schedule which it shall adhere to. If the Borrower deviates
from this schedule, a commitment fee at the rate of 0.5% (percent) per annum on the Capital which
from time to time has not been disbursed nor cancelled shall be charged. The commitment fee shall

commence to accrue from each scheduled disbursement date.
7. REPAYMENT

7.1. The Borrower shall, subject to clause 8 (Early Payment), repay the Loan in 18 (eighteen)
Six-monthly instalments, commencing on the last day of the forth Interest Period from the
date of the first drawdown.

7.2. The Loan Outstandings shall be repaid in full by no later than the last day of the Loan
Period.

8. EARLY PAYMENT

8.1. At any time the Borrower may, by giving DBSA not less than 30 {thirty) days priot written
notice to that effect, prepay the whole or any part of the Loan Outstandings on any Interest
Payment Date and no other.

8.2. Any notice of prepayment pursuant to clause 8.1 shall:
8.21. be irrevocable;
822 specify a date (the “Prepayment Date”) upon which prepayment is to be
made;
8.2.3. specify the amount of the Loan Outstandings to be prepaid;
8.2.4. oblige the Borrower to make such prepayment on the Prepayment Date,

2
A
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8.3. The Borrower shall not be entitled to make more than 1 (one) prepayment in any calendar
month.

8.4. The Borrower shall not be entitled to reborrow any of the Loan Outstandings prepaid.

8.5. Any prepayment shall be:

8.5.1. applied to the Loans being prepaid in inverse order of maturity;

852 made together with accrued interest on the amount prepaid (together with
other amounts than due to DBSAY}; and

8.5.3. subject to Breakage Costs.

8.6 The Borrower shall not prepay all or any of the Loan Qutstandings except at the times and
in the manner expressly provided in this Agreement.

8.7. if any prepayment of all or any part of the Loan Outstandings is made otherwise than on an '
Interest Payment Date, then the Borrower shall pay DBSA within 3 (three) Business Days
of demand by DBSA a sum equal to the Breakage Costs applicable thereto.

9. PAYMENT COVENANTS

9.1. All payments to be made by the Borrower in terms of this Agreement shall be made in
Rand, in same day funds, without deduction or set-off into such bank account as the DBSA
may from time to time direct in writing.

9.2. The Borrower shall not be entitled to:

8.21. defer, withhold or adjust any payment due to the DBSA arising out of this
Agreement;

922 obtain deferment or any judgment for or any such payment or part thereof;

9.2.3. obtain deferment of any execution of any judgment, by reason of any set-off or
counterclaim of any nature whatsoever and howsoever arising.

9.3. All payments made in terms of this Agreement shall be made free and clear of any Taxes

and, to the extent that Taxes are payable, the amount to be paid will be increased to the

@ Owvelopmant Bank
of Southern Africa
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extent necessary such that, after deduction or withholding of Taxes, the DBSA receives the

amount that it would have received, but for the Taxes.

If the DBSA at any time receives less than the full amount then due and payable to it under
this Agreement, the DBSA may allocate and apply such payment as follows

notwithstanding any instruction from the Borrower:

94.1. firstly, in or towards payment or satisfaction of all costs, charges, expenses
and liabilities, incurred and payments made by the DBSA, under or pursuant to
this Agreement including without limitation, legal expenses on an attorney and

own client scale, reinstatement costs and any costs incurred.

942, secondly, in or towards payment of any accumulated and accrued interest in

respect of the Loan; and
84.3. thirdly, in or towards repayment of the Loan.

The DBSA may set off any obligation due under this Agreement from the Borrower against

any obligation owed by DBSA to the Borrower.

The Borrower shall not set off any obligation due under this Agreement from the DBSA

against any obligation owed by the Borrower to DBSA.

10. SUSPENSION/CANCELLATION OF DISBURSEMENTS

By the DBSA

10.1.1. The DBSA may, by notice to the Borrower at any time after the receipt of a
Disbursement Request but prior to the Disbursement Date, in whole or in part

suspend the making of the Disbursement if an Economic Failure has occurred.

10.1.2. Such suspension shall continue until the DBSA notifies the Borrower that it

may again submit a Dishursement Request.

10.1.3. The DBSA may suspend or cancel the right of the Borrower to Disbursements
if an Event of Default or Potential Event of Default has occurred or is

continuing.

10.1.4. Upon the happening of an Event of Default or Potential Event of Default the

right of the Borrower to any further Disbursement shall be suspended or
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cancelled, as the case may be. The exercise by the DBSA of its right of
suspension shall not preclude the DBSA from exercising its right of
cancellation, as provided for in this clause 10 (Suspension /Cancellation of
Disbursements), either for the same or any other reason, and shall not limit

any other rights of the DBSA under this Agreement or in law.

10.1.5. Any amount of Capital undrawn at the end of the Availability Period shall be

automatically cancelled.
10.2. Cancellation by the Borrower

10.2.1. The Borrower may at any time upon 30 (thirty) days’ written notice to the
DBSA, request the DBSA to cancel all or a portion of the undisbursed portion

of the Capital on the date specified in such request.

10.2.2. If, after having received a notice in accordance with clause 10.2.1 above, the
DBSA is satisfied that the Borrower has sufficient funding available on terms
satisfactory to the DBSA, to complete the Project (whilst complying with the
provisions of this Agreement), then the DBSA shall, by notice to the Borrower,
cancel the requested amount of the undisbursed portion of the Capital

effective as of such specified date.

10.2.3. Should the Borrower cancel the Capital or any portion of the Capital or should
any portion of the Capital remain undrawn at the expiry of the Availability
Period, a Cancellation Fee shall be payable by the Borrower to the DBSA
within 30 (thirty) days from the earlier of the date of written notice of

cancellation of the Capital by the Borrower or expiry of the Availability Period.
10.3. Reinstatement

Unless otherwise provided in this Agreement, no amount of the Capital cancelled under this

Agreement may be reinstated.
10.4. Other requirements

10.4.1. Unless otherwise agreed by the DBSA, the Borrower may not repay or prepay
all or any part of the Loan Qutstandings or cancel all or any part of the Capital,

except at the times and in the manner expressly provided for in this

Pavelopment Bank
of Southern Africa
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A notice of prepayment andfor cancellation under this Agreement is
irrevocable and must specify the relevant date or dates on which the proposed
cancellation or prepayment is to be made, and the amount of the proposed

cancellation or prepayment.

The DBSA may agree a shorter notice period for a voluntary prepayment or a

voluntary cancellation.

A prepayment by the Borrower of the Loan Qutstandings in full under this
Agreement must be made with accrued {but unpaid) interest on the amount
prepaid. No premium or penally is payable in respect of any prepayment,
except for Breakage Costs (if applicable).

11.1. Tax gross-up

11.1.1.

11.1.2.

11.1.3.

11.1.4.

11.1.5.

Legalivord/KZMN/Loan Agreements/KZN 103383.2/NM/20.07.2010

The Borrower must make all payments to be made by it under this Agreement

without any Tax Deduction, unless a Tax Deduction is required by law.

If the Borrower is aware that it must make a Tax Deduction (or that there is a
change in the rate or the basis of a Tax Deduction), it must promptly notify the
DBSA.

If the Borrower is required by law to make a Tax Deduction, the amount of the
payment due from the Borrower will be increased to an amount which (after
making the Tax Deduction) leaves an amount equal to the payment which

would have been due if no Tax Deduction had been required.

If the Borrower is required to make a Tax Deduction, it must make the
minimum Tax Deduction allowed by law and must make any payment required

in connection with that Tax Deduction within the time allowed by law.

Within 30 (thirty} days of making either a Tax Deduction or a payment required
in connection with a& Tax Deduction, the Borrower must deliver to the DBSA
documentary proof satisfactory to the DBSA (acting reasonably) that the Tax
Deduction has been made or (as applicable) the appropriate payment has

N @/ﬁf

Develapment Bank
of Scuthern Africa

been paid to the relevant taxing authority.

R R T

R IR T S

LI

R T I

Y TN X YR v

x

MY W TWR YT TN N

-

L S

R

TN RN RAANCN KUV AR T NN e

D T T

- %



11.2.1.

11.2.2.

11.2.3.

11.3. Tax credit

11.3.1.

11.3.2.

F »
f - C o~ C - . . . . -
- ‘ﬂ‘(\\"Q\"'\‘.\:"\-V.\".((\.‘\‘N“ﬂ"\‘\‘\':\.\x\"\\‘\\\N'XZ\\"‘.‘ ‘T\":‘»\\‘\T’f\'«_-“\\\Y\.\'\.\Z.":V“\"\‘-X"K\‘Q‘.“\‘\-\'(\ AL N T N A T B RN AT T S L N kS
\
/ .

18

11.2. Tax indemnity

Except as provided below, the Borrower indemnifies the DBSA against any
direct loss, liability or cost which will be or has been directly or indirectly
suffered by the DBSA for or on account of Tax in relation to a payment
received or receivable (or any payment deemed to be received or receivable)

under this Agreement.
Clause 11.2.1 above does not apply:

11.2.21. to any Tax assessed on the DBSA if that Tax is imposed on
or caiculated by reference to the net income received or
receivable by the DBSA. However, any payment deemed to
be received or receivable, including any amount freated as
income but not actually received by the DBSA, such as a Tax
Deduction, will not be treated as net income received or

receivable for this purpose; or

11.2.2.2. to the extent a loss, liability or cost is compensated for by an

increased payment under clause 11.1.3.

If the DBSA makes, or intends to make, a claim under clause 11.2.1 above, it
must promptly notify the Borrower of the event which will give, or has given,
rise to the claim, and provide reasonable details regarding the manner and

basis upon which the amount claimed was calculated.

In this Clause, Tax Credit means a credit against any Tax or any relief or

remission for Tax (or its repayment).

If the Borrower makes a Tax Payment and the DBSA (acting reasonably)

determines that:
11.3.2.1. a Tax Credit is attributable to that Tax Payment; and

11.3.2.2. it has finally obtained, used and retained that Tax Credit,

| g
WO 5
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of Southern Africa

LegalWord/KZN/Loan Agreements/KZN 103352.2/NM/20.07.2010

~ -

R L O B

[N 2

LR

D R I I N T T

CRONOW R RN X VLR

“oa

VRY N RN



L .
B \‘.‘\*\‘\-:-e\\Y\\\wwxvc\vsﬂ;'.v"\\ﬂ \Wf*‘t‘vwvk"xv‘zx.\\\"&\v\\‘.xx?"'{."\rv"'w!&\\x.x\\"s R R R R N A T R T

19

the DBSA must pay an amount to the Borrower which will leave it (after that
payment) in the same after-tax position as it would have been if the Tax

Payment had not been required to be made by the Borrower.

11.4. Value added taxes

11.4.1. Any amount payable under this Agreement by the Borrower is exclusive of any
VAT or any other Tax of a similar nature which might be chargeable in
connection with a supply made in respect of that amount. If any such VAT
andfor Tax is chargeable on any supply made by the DBSA to the Borrower
under this Agreement, the Borrower must, upon presentation of a valid invoice,
pay to the DBSA (in addition to and at the same time as paying the relevant

amount} an amount equal to the amount of that Tax and/or VAT.

11.4.2. Where the DBSA requires the Borrower to reimburse it for any costs or
expenses, the Borrower must alse at the same time pay and indemnify the
DBSA against all VAT or any other Tax of a similar nature incurred by the
DBSA in respect of those costs or expenses, but only to the extent that the
DBSA is not entitled to a credit or repayment from the relevant tax authority in

respect of the Tax and/or VAT,

12. INCREASED COSTS
12.1. Increased Costs

Except as provided in clause 12.3 below, the Borrower must pay to the DBSA the amount

of any Increased Cost incurred by the DBSA as a result of;
12.1.1. a Change in Law;
12.1.2. compliance with any law or regulation made after the date of this Agreement.

12.2. Economic Failure

12.2.1. If an Economic Failure and/or Material Adverse Effect occurs, which in the
opinion of the DBSA may reduce the rate of return which the DBSA may
receive on the Capital under any Finance Documents then, at the DBSA's sole

discretion:

DBSA

Tevelopment Bank
of Southern Africa
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12.2.1.1. the DBSA may demand in writing that the Borrower shall pay
to the DBSA an additional amount as will be sufficient to

compensate the DBSA for such reduction in return; or

12.2.1.2. the DBSA shall be entitled to increase the margin by such
percentage as shall be necessary to compensate the DBSA
for such reduction in return. The increase in margin shall take
effect from the date specified in a written notice delivered by
the DBSA to the Borrower but in any event not less than 30

(thirty) days after the date of such written notice.

12.2.2, i an Economic Failure occurs that in the opinion of the DBSA affects the
DBSA’s ability to make any advance or to maintain any funding previously
advanced, including, but not limited to the DBSA being unable to obtain
matched funding in the market for its obligations under this Agreement, the
DBSA shall be entitled to withhold further Disbursements.

12.3. Exceptions

The Borrower need not make any payment for an Increased Cost to the extent that the

Increased Cost is:
12.3.1. attributable to a Tax Deduction required by law to be made by the Borrower;

12.3.2. compensated for under clause 11.2 (Tax indemnity} (or would have been but
was not so compensated solely because any of the exclusions in clause 11.2

(Tax indemnity) applied); or
12.3.3. attributable to the DBSA failing to comply with any law or regulation.
13. OTHER INDEMNITIES AND BREAKAGE COSTS
13.1. Indemnities

13.1.1. The Borrower indemnifies the DBSA against any direct cost, loss or liability
(including legal fees on an attorney and own client scale) which the DBSA

directly or indirectly incurs as a result of:

13.1.1.1.  the occurrence of any Event of Default, including legal fees

on an attorney and own client scale;

QR ®/ Y
5 DBSA
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13.1.1.2.  funding, or making arrangements to fund a Loan which, after
a Disbursement Request has been delivered for that Loan, is
not made (other than by reason of the gross negligence or
wilful conduct by the DBSA);

13.1.1.3.  a Loan (or part of a Loan) not being prepaid in accordance

with this Agreement.

13.1.2. The Borrower indemnifies the DBSA against any direct loss or liability directly

or indirectly incurred by the DBSA as a result of:

13.1.2.1.  investigating any event which the DBSA reasonably believes

to be a Potential Event of Default or an Event of Default; or

13.1.2.2.  acting or relying on any notice, request or instruction from the
Borrower which the DBSA reasonably believes and which on
the face thereof appears to be genuine, correct and

appropriately authorised.

13.1.3. The Borrower's liability in each case includes any direct loss or expense on
account of funds borrowed, contracted for or utilised to fund any amount
payable under this Agreement or any Loan, but excludes any form of indirect

or consequential loss.

13.2. Breakage Costs

The Borrower must pay to the DBSA Breakage Costs if a Loan is repaid or prepaid

otherwise than on an Interest Payment Date.
14. COVENANTS (POSITIVE AND NEGATIVE UNDERTAKINGS)

In the finance documents, the Borrower will furnish customary covenants (subject to customary
qualifications and exceptions, including materiality qualifications) for this type of transaction, and
deemed to be repeated on each date on which funds are advanced and on each Interest Payment

Date, including but not limited to the following:

<A DBSA

of Southern Africa
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14.1. The Borrower:

14.1.1.

14.1.2.

14.1.3.

14.1.4.

14.1.5.

14.1.6.

141.7.

shall ensure, at all times, that the municipality's leadership positions (all the
managers appointed in terms of s 56 of the Systems Act, no 32 of 2000) are
filled with adequately skilled people. If any of these positions become vacant
the Borrower shall, within 6 (six) months of such vacancy, fill the vacancy.
Failure to do so within the stipulated cure period shall attract default interest of
0.5% until the position is filled.

warrants that it obtained and in future will or cause to be obtained from the
relevant government authorities any authorisation(s) and/or permit(s)/licences
which are or may be required in terms of the relevant environmental andfor

water legislation.

shall comply with acceptable environmental management principles as
contained in the National Environmental Management Act, No. 107 of 1998
and to ensure that an agreed upon system is in place, which adheres to
environmental requirements throughout the lifetime of the projects, and to

ensure compliance with all environmental legal requirements.

shall follow the National Procurement Guidelines in conjunction with its own
policies on procurement and will emphasise development impact imperatives
such as legislative compliance, job creation, and skills development when

awarding contracts.

shall ensure that all construction work to be as per standards: applicable
SANS regulations; National Building Regulations, NERSA guidelines and
Occupational Health and Safety Act. All building materials used are to be
SABS approved.

shall ensure that all design work (when required) to be carried out by a

registered professional engineer.

shall ensure that all professional fees as per government gazetted tariffs or

better and, contingencies and escalation values to be in line with applicable

T

K DBSA

Development Bank
af Southern Atrica

industry norms.
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14.1.8.

14.1.9.

14.1.10.

14.1.11.

14.1.12.

14.1.13.

14.1.14,
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shall obtain the DBSA's written consent before taking up any additional loan,
which would increase its debt servicing ratio to more than 20%, using the

previous year's total revenue as the base of reference.

undertakes to cover any cost overruns andfor secure additional funding in

order to complete the projects funded by the DBSA.

undertakes to ensure that the equipment and plant purchased through this
loan application is comprehensively insured under the municipality fleet

insurance scheme for the period of their ownership. .

undertakes to notify the DBSA, prior to any sale/lease agreement entered into

involving the equipment.

undertakes to ensure that only licensed and where applicable only qualified
operators use the equipment and that no negligent use of the equipment will

be permitted.

shall ensure proper maintenance of the assets created through this loan by
including it in the maintenance plan which must be part of an asset
management plan. The Borrower will ensure that adequate budget provision is
made to increase the allocations made for maintaining the assets. The project

team will monitor this aspect.

All service providers, contractors, equipment, machinery and vehicles
purchased through this loan application follow the appropriate procurement
procedure as outlined in the municipality’s Procurement Policy and

Government gazetted regulations.

14.2. Financial Statements

The Borrower shall deliver its audited annual financial statements to the DBSA within

180 (one hundred and eighty) days of the last day of the Financial Year or after Council

approval.

14.3. Taxes

The Borrower shall pay all and any Taxes of any nature whatsoever which may become

due and payable by i, strictly on due date for payment.

Ty

N DBSA

Development Bank
of Scuthern, Africa
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Reporting

14.4.1. The Borrower shall furnish the DBSA with such project cash flows or revised
projected cash flows for each of the uncompleted stages of the Project, at
such intervals as the DBSA may reasonably require.

14.4.2. The Borrower shall in writing advise the DBSA of any decision by the Borrower
o expand the scope and costs of the Project.

14.4.3. The Borrower shall, promptly, provide the DBSA with such information as the

DBSA may, from time to time reasonably request about the Borrower, its
operations and the Project, including but not limited to information on the
implementation of its Environmental Management Plant, (if any) the proposed

changes to actions or costs thereof.

REPRESENTATIONS AND WARRANTIES

In addition to any representation and warranties give elsewhere in the Agreement by the
Borrower to the DBSA, the Borrower gives the warranties contained in this

clause 15 (Representations and Warranties) to the DBSA. Each such warranty:
15.1.1. is a separate and distinct warranty;

15.1.2. is material and does not omit any matter, the omission of which makes any

such warranty and representation misleading;
15.1.3. has induced the DBSA to enter into this Agreement;

15.1.4. is given, save where otherwise indicated, a continuing warranty in the sense
that such warranty shall irrebuttably be deemed to have been repeated by the
Barrower on each day during the period which commences on the Signature

Date and which terminates on the Loan Discharge Date.
The Borrower
The Borrower represents and warrants that:

15.2.1. it has full power to execute, deliver and perform is obligations under this
Agreement and that all necessary action has been taken to authorise the

execution, delivery and performance of the same, and no limit on the powers

Development Bank
¢f Southetn Africa
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15.2.2.

15.2.3.

15.2.4.

15.2.5.

15.2.6.

15.2.7.

15.2.8.

16.2.9.

15.2.10.
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of the Borrower to borrow will be exceeded as a result of borrowings under this
Agreement;

the execution, delivery and performance of the obligations of the Borrower
under, and compliance with the provisions of, this Agreement by the Borrower
does not and will not violate or conflict with, or result in any breach of, any law
or court order or judgment or any contractual obligations binding on the

Borrower or affecting the Borrower or any of the Borrowet's assets;

applicable and adequate insurance in respect of the Project is in full force and
effect;

the Borrower is not presently involved in any litigation, arbitration or
administrative proceeding and, to the knowledge of the Borrower, no litigation,
arbitration or administrative proceeding is pending or threatened against it or
any of its assets which if adversely determined, would have a Material
Adverse Effect;

the rights of the DBSA under this Agreement shall rank at least pari passu with

all of the Borrower's unsecured obligations,

the Project conforms in all material respects with the detailed descriptions as

forwarded to the DBSA from time to time;

the Borrower has, all Authorisations required in connection with the Project

and is in compliance with such Authorisations;

the Borrower is not aware of any facts or circumstances which could lead to
the revocation, suspension or variation of the terms of any Authorisation in

cannection with the Project;

to the best of the Borrower's knowledge and belief (having made due enquiry)
no Potential Event of Default or Event of Default has occurred and/or is
continuing and no such event will occur as a result of its entering into

performing its obligations under this Agreement;

the Borrower is not party to any agreement that has or could reasonably be
expected to have a Material Adverse Effect on the ability of the Borrower to

comply with its obligations in terms of this Agreement;

4 Oevelopment Bank
of Southern Africa
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15.2.11. the Borrower is not in default of any of its obligations in respect of other

borrowed monies;

15.2.12. from the Signature Date and for so long as any moneys are owing under this

Agreement, it will:

16.2.121.

15.212.2.

15.2.12.3.

ensure that the Project is undertaken and completed in a
good and workmaniike manner with good and suitable
materials, and in compliance with all applicable technical,
safety and environmental regulations and all other relevant
statutory or other regulatory requirements and/or consents

and approvals;

obtain and maintain all further requisite planning consents,
building regulation approvals and other matters to enable it to

commence, continue with and complete the Project;

comply with all relevant laws of the national government
and/or the applicable provincial government and/or
regulations made there-under and all by-laws, regulations
and codes of practice of any local or competent authority in
relation to the Project and all deeds, agreements or other
obligations binding upon the owner or occupier of the land
upon which the Project is situated and obtain all necessary
consents in respect of the Project upon reasonably

satisfactory terms;

15.2.13. the Borrower is carrying out the Project and its operations in compliance with

the Jaws of the Republic of South Africa.

15.3. Disclosure

The Borrower has disclosed to the DBSA all such information as is material to the granting

of the Loan and all information disclosed by the Borrower to the DBSA, whether in writing

or otherwise, is true, correct and complete in every material respect.
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RIGHTS AND REMEDIES

The rights and remedies of the DBSA in relation to any misrepresentations or breach of warranty on

the part of the Borrower are not prejudiced:
16.1. by any investigation by or on behalf of the DBSA into the affairs of the Borrower; or

16.2. by any other act or thing which may be done by or on behalf of the DBSA in connection
with this Agreement and which might, apart from this clause 16 {Rights and Remedies),

prejudice such rights or remedies.
EVENTS OF DEFAULT
17.1. An Event of Default shall occur if any one of the following events occur:

17.1.1. the Borrower fails to pay to the DBSA any amount due pursuant to this
Agreement and/or any other agreement it has entered into with the DBSA
strictly on due date and fails to remedy such failure within 5 (five) Business

Days after its due date;

17.1.2. the Borrower breaches any representation and/or warranty given by it
pursuant to this Agreement and/or any other agreement it has entered into
with the DBSA, if such representation andfor warranty is capable of being
remedied, fails to remedy it within 10 (ten) days of receipt of written demand
from the DBSA,;

17.1.3. the Borrower breaches any of the undertakings given by it to the DBSA
pursuant to this Agreement and/or any other agreement it has entered into
with the DBSA, if such breach is capable of being remedied, fails to remedy

such breach within 10 (ten) days of receipt of written demand from the DBSA;

17.1.4. Authorisations in respect of the Project are modified in a manner unacceptable
to the DBSA or are not granted or are revoked or terminated or expire and are

not renewed or otherwise cease to be in full force and effect;

17.1.5. any third party loan, debt, guarantee or any other obligations constituting
indebtedness of the Borrower, whether or not the DBSA is concerned

therewith, becomes due and payable prior to its specified maturity by reason

W @% A

of default by the Borrower;
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17.1.6.

17.1.7.

17.1.8.

17.1.9.
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the Borrower is unable to pay its debts as and when they fall due for payment,
threatens to stop or suspend payment thereof or commences negotiations with
its creditors with a view to rescheduling or otherwise compromising its
indebtedness;

the Borrower allows judgment for an amount in excess of R1 000 000,00 (one
milion Rand) to be entered against it and fails to pay the amount of such
judgment within 5 (five) Business Days after the date on which the judgment
becomes final (in the sense that the Borrower has exhausted all avenues for

appeal or review open to it);

the Borrower abandons the Project or suspends the operation of the Project

for a period of more than 3 (three) months;

an event occurs which the DBSA reasonably determines to have a Material
Adverse Effect and the Borrower is unable, within 30 (thirty) days of receipt of

written notice from the DBSA, to overcome such event.

17.2. If an Event of Default occurs, the DBSA shall, in addition to and without prejudice to any

other rights which it may have in terms of this Agreement or in law, be entitled without

further notice to :

17.2.1.

17.2.2.

17.2.3.

—_—
®

accelerate or place on demand payment of all amounts owing by the Borrower
to the DBSA (whether in respect of principal, interest or otherwise) and all

such amounts shall immediately become due and payable; and/or
cancel any undrawn amount of the Capital; and/or

require the Borrower to indemnify the DBSA in respect of any loss, claim

expense or similar costs incurred as a result of the Event of Default.

ILLEGALITY OF THE LOAN

If, after the Signature Date, there is any Change in Law that makes it unlawful for the DBSA to

continue to maintain or to fund the Loan then the Borrower shall, upon request by the DBSA, repay

on the next Interest Payment Date or on such earlier date as the DBSA certifies to be necessary to

comply with the relevant, law, regulation or applicable directive in full, the Loan Qutstandings. In

addition, upon receipt of such notification from the DBSA, the Borrower shall have no further right to

Disbursement of the undisbursed portion of the Capital.

Q @aDBSA

Development Bank
of Southern Africa
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20.

21,

22,

23.

24.
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SEVERABILITY

The Parties agree that each and every provision of this Agreement is severable from the remaining
provisions of this Agreement and should any provision of this Agreement be in conflict with any
applicable law, or be held to.be unenforceable or invalid for any reason whatsoever, such provision
should be treated as pro non scripto and shall be severable from the remaining provisions of this

Agreement which shall continue to be of full force and effect.
CESSION AND DELEGATION

20.1.  The Borrower shall not be entitled to cede, assign, delegate or otherwise transfer any of its

rights or obligations under this Agreement to any third party.

20.2. The DBSA shall be entitled, without the Borrower's consent, to cede, delegate or assign all
or any of its rights, benefits and obligations or obligation only under this Agreement to any
third party, either absolutely or as collateral security, and on any such cession, assignment
and/or delegation taking place, the Borrower shall, if so required make all payments to any
specified cessionary.

COUNTERPARTS

This Agreement may be executed in one or more counterparts, each of which shall be deemed an
original, and all of which shall constitute one and the same agreements as at the date of signature of

the Party last signing one of the counterparts.
GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the laws of the Republic of
South Africa.

JURISDICTION

The parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the
North Gauteng High Court, Pretoria (or any successor to that division) in regard to all matters arising

from this Agreement.
CERTIFICATE OF INDEBTEDNESS

A certificate signed by any manager of the DBSA {whose appointment and/or designation and/or

authority need not be proved) as to the existence of and the amount of indebtedness by the

Q \l.i’
elopment Bani
/@ Southern Atrica
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Borrower to the DBSA, that such amount is due and payable, the amount of interest accrued thereon
and as to any other fact, matter or thing relating to the borrower's indebtedness to the DBSA in terms
of this Agreement, shall be sufficient proof of the contents and correctness thereof for the purposes
of provisional sentence, summary judgment or any other proceedings, shall be valid as a liquid
document for such purpose and shall in addition, be prima facie proof for purposes of pleading or

trial in any action instituted by the DBSA arising here-from.
REMEDIES AND WAIVERS

Neither failure by the DBSA to exercise, nor any delay by the DBSA in exercising any right or
remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any
right or remedy prevent any further exercise thereof or the exercise of any other right or remedy.
The rights and remedies herein provided are cumulative and not exclusive of any rights or remedies

provided by law.
COSTS

26.1. The Borrower shall bear the costs of and incidental to the negotiation and preparation of

this Agreement.

26.2.  Ifin any legal proceedings relating to the enforcement by either party of its rights in terms
of this Agreement, a court awards costs to any party, such costs shall be determined and
recoverable on the scale as between an attorney and his own client and shall include
collection charges, the costs incurred by such party in endeavouring to enforce such rights
prior to the institution of legal proceedings and the costs incurred in connection with the
satisfaction or enforcement of any award or judgment awarded in favour of such party in

relation to its rights in terms of or arising out of this Agreement.

NOTICES AND DOMICILIA

27 1. The Parties choose as their domicilia citandi et executandi their respective addresses set

out in this Agreement for all purposes arising out of or in connection with this Agreement at
which addresses all processes and notices arising out of or in connection with this

Agreement, its breach or termination may validly be served upon or delivered to the Parties.

27.2. For purposes of this Agreement the Parties' respective addresses shail be as follows:

N

y Development Bank
of Southern Atrlca
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27.2.1. DBSA:

Physical: Development Bank of Southern Africa Limited
1258 Lever Road
Headway Hill
MIDRAND
Postal: P.O. Box 1234, HALFWAY HOUSE, 1685
Facsimile: {011} 313 3086
Attention: The Manager; and
27.2.2. Borrower:
Physical: uMtshezi Local Municipality
Civic Building
Estcourt
Postal; P.O Box 15
ESTCOURT
3310
Facsimile: (036) 352 5829
Attention: The Municipal Manager

or at such other address in the Republic of South Africa of which the party concerned may
notify the other in writing provided that no street address shall be changed to a post office

box or post restante.
27.3.  Any notice given in terms of this Agreement shall be in writing and shall :

27.3.1. if delivered by hand be deemed to have been duly received by the addresses

on the date of delivery;

27.3.2. if transmitted by facsimile be deemed to have been received by the addressee

on the day following the date of dispatch, unless the contrary is proved.

27.4. Notwithstanding anything to the contrary contained or implied in this Agreement, a written

notice or communication actually received by one of the parties from another including by
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way of facsimile transmission shall be adequate written notice or communication to such

party.
RELAXATION

No latitude, extension of time or other indulgence which may be given or allowed by any party to the
other Parties in respect of the performance of any obligation hereunder, and no delay or forbearance
in the enforcement of any right of any party arising from this Agreement. No single or partial
exercise of any right by any party under this Agreement, shall in any circumstances be construed ta
be an implied consent or election by such party or operate as a waiver or a novation of or otherwise
affect any of the party's rights in terms of or arising from this Agreement or estop or preclude any
such party from enforcing at any time and without notice, strict and punctual compliance with each

and every provision or term hereof,
VARIATION

No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of
any rights arising from this Agreement or its breach or termination shall be of any force or effect

uniess reduced to writing and signed by ali the Parties or their duly authorised representatives.
WHOLE AGREEMENT

This Agreement constitutes the whole agreement between the Parties as to the subject matter
hereof and no agreements, representations or warranties between the Parties regarding the subject

matter hereof other than those set out herein are binding on the Parties.
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Annexure A

Form of Request for Dishursement (Loan)

Borrower's letterhead

(Date)

To: The Manager: (name and address of the DBSA)

Dear [insert]

Disbursement Request No. [*]

Project No. [*]

—

™

w

Please refer to the Loan Agreement dated [insert date] between the [¢]Municipality (the “Borrower")
and the Development Bank of Southern Africa Limited ("DBSA"). Terms defined in the Loan Agreement

have their defined meanings whenever used in this request.

The Borrower irrevocably requests the Disbursement on or before [insert date] (or as soon as
practicable thereafter) of the aggregate amount of [insert numerals] [insert words] under the Loan {the
“‘Disbursement”). You are kindly requested to pay such amount to the account of the Borrower,
Account No. [*] Branch Code [e].

The Borrower further certifies to the best of its knowledge (after due enquiry) as follows:

3.1 the representation and warranties made in the Loan Agreement are true on the date of this
request and will be true on the date of Disbursement with the same effect as if such
representations and warranties had been made on and as of each such date except as set forth

on the certificate accompanying this request;

3.2 the Borrower is not aware (after due enquiry) that any Potential Event of Default or Event of

Default has occurred, is continuing or about to occur;

3.3 since the date of the Loan Agreement no changes in the Project or in the financial condition of
the Borrower has occurred and no other circumstance has arisen which has or is reasonably

likely to have a Material Adverse Effect;

ﬁf.
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3.4 the proceeds of the Disbursement are at the date of this request required by the Borrower

exclusively for the purposes of the Project;
35 after receipt of the Disbursement the Borrower will not be in violation of;

3.5.1  any provision contained in any document to which the Borrower is a Party or by which

the Borrower is bound; or

3.5.2 any law, rule or regulation, directly or indirectly limiting or otherwise restricting the

Borrower's borrowing power or authority or its ability to borrow.

4. The above certifications are effective as at the date of this Disbursement Request and shall continue to
be effective as of the date of the Disbursement. If any of these certifications is no longer valid as of or
prior to the date of the requested Disbursement, the Borrower undertakes to promptly notify the DBSA

unless it is not aware of the same (after due enquiry).

Yours faithfully

Accounting Officer

Name:

ﬁf ,
DBSA

Development Bank
of Southern Africa

LegalMord/KZN/Loan Agreements/KZN 103383, 2/NM/20.07.2010
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Annexure B
Programme Description

Project description

Umtshezi LM applied for loan funding of R16 710 000 for upgrading the John Erikson electricity
substation as well as purchasing new vehicles and heavy machinery for general service delivery

purposes.

Due to the nature of assets to be funded, the DBSA project team praopases that the total loan amount
(R16 710 000} be structured as follows:

. LOAN 1 = R9 800 000.00 for Electricity Network Upgrade. A loan term of 20 years is offered,
and TIP rates are proposed.

. LOAN 2 = R6 910 000.00 for heavy machinery. A loan term of 10 vears is offered, and TIP
rates are proposed.

The funding is required as follows,

2009/10 201011 201112 Total
Electricity Network
Upgrade | R 1,580,000 R 1,659,200 R 6,500,800 | R 9,800,000
Plant and Machinery [ R 6,910,000 R O 0| R 6,910,000
Borrowing R 8,500,000 R 1,659,200 R 6,500,800 | R 16,710,000
uMtshezi Council R 6,802,500 R 7,061,050 R 5751205 | R 19,614,845
National & Provincial
Granis R 10,518,000 R 17,432,000 R 15,282,000 | R 43,232,000
uMtshezi LM
Capital Budget R 25,820,500 R 26,152,250 R 27,584,095 | R 79,556,845

TABLE 11 — Capital Budget Expenditure for 2009/10, 2010/11 & 2010/12, showing other funding sources

Electricity Network Upgrade

Estcourt, as the main town in Umtshezi Municipality receives a supply from ESKOM on a 33KV ieve!

and transforms it to 6.6KV level via two main substations. The project will involve the installation of a
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new 15 MVA 33/11-6.6kV transformer which will increase the John Erikson substation voltage level
from its current 6.6kV to 11kV, resulting in a 67% increase in cable transmission capacity which will
prevent expensive cable upgrades in the future. Further to this, it will increase the transmission
capacity of the substation from 15MVA to 30MVA and provide the substation with 15SMVA standby
capacity. The associated civil and elgctrical works will form part of the upgrade of the John Erikson
substation.

Annexure VI shows elemental project cost estimate.

Purchase of Heavy Machinery

The purchase of the new heavy machinery will replace existing fleet assets as well as augment the
current municipal fleet. All heavy machinery will be used in the municipality'’s service delivery
departments. The new heavy machinery will be used in municipal operations and therefore
specifications for the equipment are informed by operational requirements e.g. capacity,

maintainability, robustness and fuel efficiency

Table 12 (next page) lists the new fleet which is required by the municipality.

UMTSHEZI MUNICIPALITY PLANT AND EQUIPMENT TO BE FUNDED BY DBSA LOAN FOR
2010 - 2011

1x Landfill compactor (replacement NE 3613) 1610 000
1x Skip Loader {replacement NE9810) 750 000
Refuse Truck 600 000
Tipper Truck 750 000
Replacement of Cherry picker truck 800 000
Grader 1700 000
TLB 700 000
TOTAL 6 910 000

TABLE 12 — New Fleet for uMtshezi Local Municipality

The procurement of the transformer for the electrical substation will take 22 months and as such,

disbursement of this loan will be over a 24 month period. The DBSA project team recommends that
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this long disbursement period be considered during the approval of the project and be reflected as

such in the loan agreement.

Project objective

The objectives which will be met with the funding from the loan application include,

An increase in the municipality’s ability to meet growing electricity demands linked to new
housing developments, current commercial clients’ expansion and, new business and enterprise
growth (aligned with the municipality's developments plan) within the municipality.

An increase in revenue which is brought on with an increase in supply of electricity to its
residential and commercial clients.

The ability to aftract industries to the municipality, which will in turn improve employment rates

within the municipality.

Provide a level service to the community which is affordable to the municipal administration, by
reducing expenses related to repairs and maintenance of assets and hiring of equipment to
perform municipal.

Ensure community satisfaction with the level of service provided, and thereby improve rates

payment levels.

Outputs/Deliverables

The project (via the provision of the loan funding) will produce,

An upgrade to the main municipal electrical substation which will include the purchase and
installation of a new 15 MVA transformer. This will provide 30MVA transfer capacity and 15MVA
standby capacity to the substation, and increase the transmission capacity of the network by
67%.

A new fleet of vehicles and heavy machinery which will be used during municipal service
delivery functions and which is procured locally.

A reduction on Repairs and Maintenance Costs and General Expenses on the Municipality's
Income Statement.
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Annexure C

CP Confirmation

Borrower’s letterhead

(Date}

To: The Manager: (name and address of the DBSA)

Dear [insert]

Project No. [*]

—_—

N

Please refer to the Loan Agreement dated [insert dafe] between the [#]Municipality (the “Borrower")

and the Development Bank of Southern Africa Limited (“DBSA’). Terms defined in the Loan

Agreement have their defined meanings whenever used in this request.

The Borrower further certifies to the best of its knowledge (after due enquiry} as follows:

2.1

2.2

23

24

25

the representation and warranties made in the Loan Agreement are true on the date of this
request and will be true on the date of Dishursement with the same effect as if such
representations and warranties had been made on and as of each such date except as set

forth on the certificate accompanying this request;

the Borrower is not aware (after due enquiry) that any Potential Event of Default or Event of

Default has occurred, is continuing or about to occur;

since the date of the Loan Agreement no changes in the Project or in the financial condition
of the Borrower has occurred and no other circumstance has arisen which has or is

reasonably likely to have a Material Adverse Effect;

the proceeds of the Disbursement are at the date of this request required by the Borrower
exclusively for the purposes of the Project;

after receipt of the Disbursement the Borrower will not be in violation of:

2.5.1  any provision contained in any document to which the Borrower is a Party or by

which the Borrower is bound; or

g
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e

252 any law, rule or regulation, directly or indirectly limiting or otherwise restricting the

R -

Borrower's borrowing power or authority or its ability to borrow.

3. The above certifications are effective as at the date of this Disbursement Request and shall continue
to be effective as of the date of the Disbursement. if any of these certifications is no longer vatid as
of or prior to the date of the requested Disbursement, the Borrower undertakes to promptly notify the

DBSA unless it is not aware of the same (after due enquiry).

Yours faithfully

Accounting Officer

Name;
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o DEVELOPMENT BANK
E OF SOUTHERN AFRICA

Office of the Group Executive: SA
Operations

Memo

To : Derek Linde

Fopy : P. Baloyi, All Executive Managers, Unit Managers
From : Luther Mashaba

Date : 13 September 2010

Re : DELEGATION OF AUTHORITY

I shall be out of the office from 14 -15 September 2010, returning on the 16"
of September 2010.

Theo Jansen van Vuuren will assume responsibility as Acting Group
Executive: SA Operations during the period with full delegation & authority.

Managerial responsibilities exclude any structural changes such as
remuneration or appointments and any decisions taken during my absence

will be subject to ratification by me upon my return.

For control purposes, please route all documentation through my office where

it will bgrfputed accordingly.
m‘ 131 093010

Luthet Mashaba DATE
Group Executive
SA Operations

3laq )20~
The i van Vuuren DATE

Divisiongl Executive
Portfolio Management




